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A TRIBUTE TO RELIABILITY 


“a thorough study of the 
reliability of the steam 
corporation’s service” 







The decision of the New York Central to abandon ex- 





isting power plants and contract with the New York 







Steam Corporation for service, is a great tribute to the 
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York Steam Corporation. 
In the Kip's Bay Station, their near- 
est plant to the Grand Central Group 






of buildings, are installed —C-E Boilers 
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Systems, C-E Fin Furnaces, C-E Air Pre- 






heaters and Raymond Pulverizers. 






Kip's Bay Station is designed for an 
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5,000,000 pounds of steam per hour 
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and has already established records 






for steam production per unit and 









View of Grand Central Zone, New York, containing the steam production per square foot of 
Grand Central Group of buildings whose steam require- 
ments will amount to 1,500,000,000 pounds annually floor area. 










COMBUSTION ENGINEERING CORPORATION 


International Combustion Building . 200 Madison Avenue, New York,N. Y. 
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HEN our trained field representatives call, or are called 

in, they come to you fully prepared. They are trained to 
grasp your problem or needs quickly. They are thoroughly versed 
in the experience and capacity of Scandard’s engineering and 
manufacturing facilities. 


Standard representatives do not waste your time by asking for 
unnecessary explanations. Your concise statement of your needs 
enables them to set our whole organization to work on your 
requirements. 

Quality is assured. Everyone in our organization is impressed 
with the vital need for quality in every wire and cable. And by 
maintaining an unvarying high quality, Standard products have 
established an enviable record. 


May we tell you more about our company and its products? 
We will be glad to have your inquiry for engineering service, for 
specifications, or for prices, on all types of wires and cables— 
aerial, underground or submarine. 


STANDARD UNDERGROUND CABLE COMPANY 
Division of General Cable Corporation 


Perth Amboy, N. J. 


STAN DARD 


UNDERGROUND 
* CABLE COMPANY * 
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Fast Schedules 


Rapid loading and unloading improves 
good will, produces greater earnings. 
Treadle—ization, by promoting greater 
speed in loading and unloading, is a vital 
factor in efficient management. 





THE EASIEST WAY OUT 


National Pneumatic Company 
Executive Office: Graybar Building, New York 
General Works, Rahway, New Jersey 


MANUFACTURED IN TORONTO, CANADA, BY 


518 McCormick Building Railway & Power Engineering Corp., Ltd. 1010 Colonial Trust Building 
CHICAGO PHILADELPHIA 
































Pages with the Editors 





No unprejudiced person can deny that 
one of the proper functions of a legislative 
body—such as the United States Congress, 
for example—is to conduct inquiries into 
the causes of disorders and disasters that 
occur in our industrial life, with the view 
of seeking remedies that will make their 
recurrence less likely. 

* ” 

A REVIEW of our esteemed contemporary, 
The Congressional Record, during the past 
few weeks, however, reveals that scarcely 
a subject can be brought up in the Senate 
that does not bestir some Senator to rise 
and offer a ,sesolution for an “investiga- 
gation” of some kind—ranging from SEn- 
ATOR HEFLIN’s proposal to investigate the 
peanut industry (which is rumored to be 
not what it ought to be) to resolutions ter 
investigating the causes of the recent Wall 
Street crash. 

* * 

APPARENTLY the itch to shed the Senatorial 
toga for the somber robes of the Inquisitor 
has pervaded the Upper House like a mild 
epidemic. 

* cod 

AmonG the investigations that have oc- 
cupied the more serious attention of the 
Senate is that which has centered upon the 
recent fatal crash of the Transcontinental 
Air Transport plane out West. 

* *” 


WHETHER this investigation should be con- 
ducted by the Department of Commerce 
(under whose official wing our commercial 
air transport has been guarded up to this 
time), or by the Interstate Commerce Com- 
mission (which is the regulatory body that 
has jurisdiction over interstate carriers) 
has developed into a controversial matter 
that will shortly come to a_ head. 

* + 

SENATOR HiraAM BINGHAM of Connecti- 
cut, who has been the most ardent advocate 
of our air transport service in the Senate 
and who has long been a close student of 
the subject, believes that commercial aero- 
nautics, one of our newest public utilities, 
should be left, certainly for the present, 
under the supervision of the Department 
of Commerce. 

7 

Senator SAM G. Bratton of Idaho, on 
the other hand, believes that commercial 
aeronautics should be regulated by the In- 
terstate Commerce Commission. 


VI 


Tus problem in regulation will be treated 
in a coming issue of Pustic Uriittrs 
ForTNIGHTLY when SENATOR BINGHAM will 
present his side of the case and give his 
reasons for maintaining that it is to the 
interests of all concerned to let this new 
utility grow under the expert care of the 
Department of Commerce, which has nur- 
tured it to its present state. 

* * 

AnD in a following issue the other side 
of this question will be set forth in these 
pages. 

OK * 

Errorts to solve such problems, incidental 
to the regulation of public utilities, are 
sufficiently difficult per se, to occupy the un- 
biased energies of our legislators; when 
they become involved with partisan politics, 
as they only too often do, the interests of 
the public are sometimes relegated to a 
secondary consideration. 

cS * 

THE scepticism of the public toward the 
motives that actuate some of our repre- 
sentatives is partly expressed by Sam and 
Rastus in the dialogue that has_ recently 
been finding its way into the repertoires of 
our after-dinner speakers: 

* * 

Sam and Rastus were discussing politics. 
Rastus was a rabid partisan of the incum- 
bent. 

* ” 

“WELL,” said Sam, “Ah like him all right, 
Ah guess; but his platform ain’t no good.” 
* * 

“PLatro’M!” snorted Rastus. ‘“Platfo’m! 
Say, don’t you know dat a political plat- 
fo’m is jes like a platfo’m on one o’ dese 
yere street cahs—hit ain’t meant to stan’ 

; hit’s jes’ meant to git in on!” 

* 


Att of the contributors to this issue of 
Pusiic UtTiLities FortNIGHTLY have written 
for this magazine before, and are, conse- 
quently, known to our regular readers. 

OK ca 


Dr. Inston R. Barnes, of Yale Univer- 
sity, whose analysis of and commentary 
upon the Massachusetts Commission’s atti- 
tude on the “fair value” rule of determining 
a valuation of a public utility’s plant ap- 
pears on pages 596-609, made his debut in 
the editorial pages of this periodical in the 
preceding issue (of October 31), with the 


(Continued on page VIII) 
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Cleveland’s New Railway 


Terminal Is G-E Equipped 


HIS GREAT $60,000,000 station 

marks the latest advance in the 
electrification of union passenger 
terminals in America. It will be 
opened early in 1930. 


Seven railway lines, all heavy pas- 
senger carriers, converge at Cleve- 
land. Only an denied terminal 
could carry the daily thousands of 
travelers to and from the heart of 
the city—with the necessary speed 
and convenience and with the com- 
fort and smoothness demanded of 
modern railways. 


Twenty giant electric locomotives, 
each eighty feet long and each able 
to haul seventeen 75-ton Pullman 


car$, will be supplied with power by 
five 4000-hp. motor-generator sets. 
A single operator in the passenger 
station automatically controls the 
two power substations miles away. 


All these new electric locomotives 
the General Electric mono- 
gram. So do the big motor-generator 
sets. So does the floodlighting sys- 
tem, which gives special distinction 
to the terminal tower. The same 
General Electric mark of depend- 
ability is also found on thousands 
of other electric products, such as 
Mazpa lamps and electric refriger- 
ators—home necessities which pro- 
mote health and comfort. 


95-628C 


JOIN US IN THE GENERAL ELECTRIC HOUR, BROADCAST EVERY SATURDAY AT 9 P.M., E.S.T. ON A 


NATION-WIDE N.B.C. 


NETWORK 


GENERAL @ ELECTRIC 








VIII PAGES WITH THE 


first installment of his series that carries the 
title “The Challenge of the Massachusetts 
Commission.” 

* ok 

Joun T. Lampert, a Washington, D. C., 
newspaper man (whose article in this num- 
ber “How ‘Secure’ Are German Utility 
Securities?” appears on pages 610-614), has 
just returned from Europe, where he made 
some observations that are of interest and 
value to the readers of this magazine—par- 
ticularly and specifically, of course, in re- 
gard to German public utility enterprises. 

* . 

Henry C. Spurr and Ettsworta NIcH- 
oLs are both of the editorial staff of Pusiic 
Utimities FortTNIGHTLY. 

. * 

THE camera study that serves as the 
frontispiece of this number (page 578) was 
made by ANTON BRUEHL—a young South 
Australian who came to this country ten 
years ago as an electrical engineer. 

* * 

For three years he stuck to his profession; 
but so profoundly was he impressed with 
the extraordinary buildings that are sym- 
bolic of America’s industrial supremacy, 
that he turned to the camera as a medium 
for recording his impressions. 

* * 


So successful has he been as an artist 
with the camera that his photographic stud- 
ies of power houses, gas tanks, railroad 
equipment and industrial structures gener- 
ally have brought him into the front rank 
of the so-called “art photographers”—al- 
though Mr. BrueHt is more modernistic in 
his conceptions than are most of his feltow 
craftsmen, 


* * 
Amonc the interesting decisions of the 
state commissions recorded in this issue of 


the magazine are the following: 
* * 


THE quality of service may well depend 
upon the rates paid for the service, and 
likewise the rates to which a company is 
entitled depend upon the type of service 
rendered. This point is recognized in a 
ruling by the Wisconsin Commission to the 
effect that increased rate schedules should 
go into effect only upon condition that 
service be improved. (See page 241 of the 
“Public Utility Reports” section.) 

* * 


REBATES are not the only type of dis- 
crimination in present public utility opera- 
tions. Special rates which are not justified 
by special conditions are also discriminatory. 
For this reason the Wisconsin Commission 
has disapproved the allowance of a special 
reduced rate to a customer owning his own 
telephone instrument. (See page 241.) 


EDITORS (continued ) 


SPECIAL reduced rates to telephone sub- 
scribers on a line so situated that the sery- 
ice is less valuable than on other lines have 
also been declared discriminatory. (See 
page 241.) 

*” 7 

Tue Maryland Commission has announced 
principles governing the apportionment of 
electric properties owned by a company 
operating in two states. (See page 244.) ~ 

+ * 

Wuat rates should be charged by an 
electric utility to its ice department? This 
question is answered by the Maryland Com- 
mission. (See page 244.) 

* 2 


ExportaTION of electricity, which has been 
prohibited in the state of Maine, is allowed 
in the state of New Hampshire under Com- 
mission supervision. Principles governing 
such exportation are stated by the Com- 
mission on page 250. 

~ - 

THE public ought not to be required to 
maintain two long distance telephone lines 
between the same points where one line 
affords all the telephone facilities needed, 
in the opinion of a United States District 
Court in Arkansas. (See page 260.) Public 
and private interests receive the attention 
of the court in this case which involves a 
controversy between two telephone com- 
panies. 

* * 

SPECULATION in security issues of public 
utilities seems to be one of the objections 
influencing the Massachusetts Department in 
denying authority to split up capital stock. 
(See page 267.) Such a division of stock 
was disapproved as not being in the public 
interest. 

« . 

Tue Laporte County Indiana Telephone 
Company suffered considerable damage by 
storm, but the Commission has decided that 
an increase in rates to provide for restora- 
tion of the lines and equipment should not 
be made where the books of the utility show 
that the depreciation reserve is more than 
sufficient to meet the requirements. (See 
page 272.) 

* * 
Do taxicabs compete with a street rail- 


way? This is one of the points raised in a 
case decided by the New York supreme 
court. (See page 285.) Taxicabs were 


held not to be operating in competition in 
view of the exclusive character and variable 
routing of the service. 
* * 
THE next number of Pusric UTILITIES 
FortTNIGHTLY will be out November 28th— 
Thanksgiving Day. 


—TueE Eprrtors. 
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| Reminders of il Notable Events 
an | Coming Events t tttes Mac and Anniversaries 
his ——F 
m- 14 TA New York city inaugurated the first regular street railway service in the country with 
horse cars running between 14th street and City Hall, 1832. 
en 15 F Competition between Boston-Providence stage coach companies led to temporary abolish- 
ed ment of all fares—and a free dinner and a bottle of wine for each passenger, 1828. 
m- 
ng 16 Sa SIR HUMPHREY DAVY demonstrated the principles of the arc light by pro- ® 
m- ducing a brilliant flame between the ends of two carbon pencils, 1809. = 
17 S Financiers definitely ventured into the realms of commercial air transport when they 
to merged the Colonial Air Lines, Inc., and the Eastern Air Transport, Inc., 1925. 
les 
ne 18 M Uncle Sam signed the Panama Canal Treaty, as the first step in the construction of 
od, the short cut route for ships between the Atlantic and Pacific oceans, 1903. 
ict 
lic 19 Tx The first interchange of electric power between Boston and Chicago was made to 
on demonstrate the feasibility of power interchange between electric companies, 1926. 
a 
n- The first memorable “excursion train” started its journey from Davenport to Musca- 
20 | W 
tine, Iowa, over the tracks of the Mississippi & Missouri Railroad, 1855. 
lic 1 TA Railroad traffic passed for the first time from Detroit to Port Huron, Michigan, over 
ns the newly-laid ‘tracks of the Grand Trunk Railroad, 1859. 
in | 
> |99 F ELIHU ROOT was retained by the railroad companies to fight the project, in an 
ie =_— action before the Federal Courts, for substituting Government for private ownership. 
1 
A drop of 20 per cent in gas stocks was precipitated by the announcement that 
23 Sa THOMAS A. EDISON hed made electric current practical for household use, 
ne | 1877. 
» | : or . 
“4 i 24 The owners of the first steam vessel on Lake Erie, “Walk-in-the-Water,”’ announced 
a regular 3-day passenger service between Buffalo and Detroit, 1818. 
4 
ot ” — _— ‘ - one, 
ue 25 M Transatlantic communication by radio“was forecast when a piano rendition of “Yankee 
mn - Doodle,” played in Liverpool, was heard on Long Island, N. Y., 1923. 
ee . . . 
26 Tx The first “long distance” telephone conversation was held, to the consternation of 
= the public, between Boston and Salem, Mass., 1876. 
3 
i 9°79 The largest shipping combination in the world was created when the White Star Steam- 
a | 2/ W 
e oe ship Co. was bought for $34,000,000 by the Royal Mail Steam Packet Co., 1926. 
re 
in : ' ae : ‘ , 
le “A prosperous utility should be a joy to a community, and is always 
an attraction to industry looking for a place to locate.” 
—COMMITTEE ON PUBLIC UTILITY RATES, 
‘Ss | National Association of Railroad and Utilities Commissioners. 
- i } 
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From a photograth 
by Anton Bruehl 


Citadels of Service 


No. 2: THe Gas TANK 


“Anon, out of the earth a fabric huge 
Rose, like an exhalation.” 
— MILTON 
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The PUBLIC UTILITIES AND THE PUBLIC 


NCE upon a time corporations 
C) of all kinds were given a free 

hand in financing without re- 
gard to the effect upon the general 
public. They could lawfully issue 
stocks or bonds to any amount they 
saw fit, subject of course to charter 
restrictions, and could sell for what- 
ever price they could get. With the 
advent of utility regulation, however, 
many states gave to their Commis- 
sions the power to regulate the se- 
curity issues of these companies on 
the theory that such services are so 
charged with public interest that con- 
trol of their financial structures is 
warranted in order to insure stability 
of service for the benefit of the pa- 
trons. A New York court once 
stated in this regard that the legisla- 
tive purpose in the enactment of stat- 
utes giving the Commission power 
Over securities was to enable that 
body to prevent issues if, upon inves- 
tigation of the facts, it was found 


that they were not for the purposes 
of the corporation enumerated by the 
statute and reasonably required there- 
for. 

But while this would seem to indi- 
cate that the power was to be exer- 
cised primarily for the benefit of the 
rate-paying public, we find that in 
Nebraska, for instance, the power is 
exercised also for the benefit of the 
investing public. In that state the 
Commission has the duty, imposed by 
statute, of administering the local 
“Blue-Sky” Law. 

Massachusetts was a pioneer state 
in the regulation of public service se- 
curities where it is still regarded as 
the very corner stone of public regu- 
lation. The authority for this state- 
ment is an opinion by the. highest 
court of the Bay state in which the 
entire history of regulation of secu- 
rity issues in Massachusetts is out- 
lined (Fall River Gas Works Co. v. 
Board, 214 Mass. 529). According 
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to this opinion, Massachusetts, like 
Nebraska, is one of the states where 
the purpose of this regulation is to 
protect not only the utility patrons 
but the security buyers as well. The 
legislature was to provide such means 
“as will better protect the interest of 
the public as affected by corporations, 
and of stockholders and bondholders 
therein.” 

A quite recent decision of the 
Massachusetts Department marks 
what appears to be a new development 
in this policy of security regulation. 
The stockholders of the Edison Elec- 
tric Illuminating Company of Boston 
voted last August to change the par 
value of its stock from $100 to $25 a 
share. The Department refused to 
approve of the split on the ground 
that there was no evidence that the 
public would be benefited by the 
change. 

The Department held that the 
change would have the effect of en- 
couraging speculation in utility hold- 
ings, and stated that rates of the com- 
pany involved did not compare fav- 


e 


orably with “other companies in the 
state which in the past have made 
more adequate provisions for depre- 
ciation and surplus requirements.” 
The Department was of the further 
opinion that the company should not 
increase its dividends until its rates 
were comparable to certain municipal 
plants, giving due regard to the fact 
that private companies assume the 
risk of enterprise as well as the bur- 
den of taxation. The opinion of the 
Department states : 


“No public interest will be served 
by the reduction of the par value of 
the stock at this time. On the other 
hand, it is likely to encourage the be- 
lief in the minds of many innocent 
people that it is the forerunner of 
substantial increases in dividends, 
with the consequent result of their 
investing in stock at a very high price, 
without their hopes being realized. 
Any attempt to change the par value 
of this stock, in our opinion, should 
be left until the selling price on the 
Boston Stock Exchange more nearly 
approximates its real value.” 


Re Edison Electric Illuminating Co. D. P. 
U. 3692. 


A Water Utility Must Pay for Death Caused by Infected Supply 


| gmmgean it has not usually been 
the practice in these pages to 
treat of damage suits against utilities 
—a recent decision of the appellate 
court of Indiana is so unusual in its 
significance that it is thought a few 
words of explanation of it might not 
be amiss. 

It appears that the Pennsylvania 
Railroad Company owned a water 
system near Ft. Wayne and pumped 
its water from the St. Mary’s river. 
The city of Ft. Wayne also owned 


and operated a water system. The 
city gave the railroad the right to tap 
into and intersect its water main, so 
that the railroad conveyed and com- 
mingled raw river water with the 
water in the city mains. 

The trouble started when the river 
became contaminated with typhoid 
and other deadly bacilli. An epidemic 
of typhoid, resulting in from 135 to 
140 cases in the immediate vicinity of 
the intersection of the mains, caused 
city health authorities to investigate 
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an old gate valve which was supposed 
to keep the two supplies separate. 
The gate valve was found to be de- 
fective and the administrator of the 
estate of one of the victims of the 
epidemic sued the city and the rail- 
road for death damages. A verdict 
in favor of the plaintiff against both 
parties was sustained by the superior 
court. 

With this in mind we turn to a 
press report of Oakland (Cal.) Post- 
Enquirer in which a new increased 
water rate set by a certain city coun- 
cil is described as resulting from the 
entry of a judgment amounting to 
$50,000 against the city by reason of 
typhoid infection. In an effort to 
secure the necessary money, the coun- 
cil was forced to raise the water 
rates—assessing each customer an ad- 
ditional 25 cents regardless of the 
amount used. 

All of which brings into the spot- 
light the supreme importance of puri- 
fication in the operation of a water 
utility. Such judgments are not com- 
mon. It is usually difficult to prove 
to the satisfaction of a jury the ahso- 
lute connection between a tainted 
water supply and a typhoid infection, 
but here is proof that it can be done. 

In New York state, the chlorina- 
tion of domestic water supply is a 


mandatory duty imposed on all water 
utilities, municipally and privately 
owned. Purification experts agree 
that this treatment is absolutely ef- 
fective in rendering the supply safe. 
Over and above this treatment, ‘tests 
and specimens are taken at various 
parts of the New York systems with 
prescribed regularity. The cost of 
this caution, even from a_ business 
man’s point of view—not to overlook 
the most important consideration of 
public health protection at any price— 
is practically a nullity when compared 
to the risks of damage suits. One 
judgment might well cost more than 
a century of purification. The moral 
of these suits should not be over- 
looked. 

Aside from the matter of caution, 
here is another important thing for 
water utility executives to think 
about ;—the law is not well settled 
that such judgments may be paid out 
of operating expenses. There have 
been holdings to the effect that the ex- 
pense of judgments sustained by rea- 
son of wanton negligence on the part 
of the utility’s management must be 
borne by the shareholders rather than 
the ratepayers of the utility sustain- 
ing them. 


Pennsylvania R. Co. v. Lincoln Trust Co. 
16/ N. E. 721. 


A Florida Water Rate Case Contains Interesting Rules 
on Valuation Allocation 


Ae is very often a trou- 
blesome task in the solution of 
regulatory problems. Allocation for 
utility rate making consists in appor- 
tioning that part of the value of util- 
ity property used in the service of two 
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or more classes of consumers to each 
class in proportion to its participation 
of the total use. If a gas company 
serving two adjoining communities 
had separate distribution systems for 
each community directly after leav- 
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ing the plant, valuation would not be 
very difficult. But economical opera- 
tion frequently demands common 
mains and overlapping systems so that 
apportionment of value to each com- 
munity must take into account such 
factors as total population—consumer 
population—peak demand—load fac- 
tor—local operating conditions, and 
other considerations. It’s all very 
complicated but necessary. 

Then there is another type of allo- 
cation where more than one utility 
participates in a single service. For 
instance, a New Orleans citizen calls 
on the long distance telephone to New 
York city. He pays $5 for it. Be- 
tween these two points the facilities 
of three and occasionally more com- 
panies are called into play. How 
much of the $5 should go to the orig- 
inating station, giving due regard to 
the fact that the New Orleans ex- 
change picked up the business? How 
much does the New York exchange 
get and how much should the long dis- 
tance company receive? 

The problem of allocation is espe- 
cially difficult where its abstract prin- 
ciples are not clearly defined. For 
example, there has arisen the question 
as to whether the New Orleans ex- 
change should receive anything for 
transporting the call from a flat rate 
subscriber as far as the long distance 
lines or whether that is not just a part 
of such a subscriber’s regular service. 
When these basic rules are in doubt 
it is indeed a task to work out details. 

A recent report of the Special Mas- 
ter for the Federal Court for the 
southern district of Florida given in 
a rate controversy between the city 
of West Palm Beach and its water 
company, seems to lay down some 


definite rules of allocation. The com- 
pany serves the adjoining communi- 
ties of Palm Beach and West Palm 
Beach. Therefore, in fixing rates for 
the West Palm Beach service, it was 
necessary to allocate the value of the 
property common to both services. 
The contesting engineers were all at 
loggerheads over principles and con- 
sequently over figures. Here are 
some notable rulings made by Special 
Master Gaskins in untangling the 
many knots presented : 

1. Property used by the utility in 
its collection system should not be 
placed in the same group as the pump- 
ing and purification plant for the pur- 
pose of allocating it between the com- 
munities served so that the allocation 
of the collection system may be based 
on relative annual demands rather 
than on maximum consumer de- 
mands. 

2. The test of allocation of pump- 
ing and purification plants used by 
two communities is not the number 
of inhabitants in each, nor entirely the 
number served in each, nor the 
amount of the annual demand of 
each, but the element of potential 
service or the readiness and ability at 
all times to serve is the controlling 
factor. 

3. This maximum demand is to be 
determined on the basis of maximum 
units of capacity in preference to a 
peak load theory based on a super- 
ficial time study. 

4. On the other hand, office and 
office equipment should be appor- 
tioned between the two territories on 
the basis of the actual number served 
rather than on the ratio of meter 
readings in each community adjusted. 

5. Water rights, working capital, 
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and going value were all allocated be- 
tween the two communities on the 
basis of the ratio of units of capac- 
ity. 

6. The formula or rule applied in 
the allocation of property values be- 


tween the communities should be ap- 
plied on the corresponding items of 
annual allowances for operating ex- 
penses. 


West Palm Beach Water Co. v. West Palm 
Beach. 


The Abandonment of a Street Railway Is Held Improper 


i pw controversy over the right of 
the citizens of Columbia, South 
Carolina, to street railway service, 
which was abandoned some time ago, 
has resulted in favor of street rail- 
way patrons to receive service in the 
action brought by the attorney gen- 
eral to compel resumption. The facts 
are somewhat complicated but the 
legal and economic principles involved 
are very interesting. 

In 1891, by an act of the South 
Carolina legislature, a street railway 
company and a gas and electric com- 
pany were consolidated under the 
name of the Columbia Electric Street 
Railway, Light & Power Company. 
This act not only created a new cor- 
porate entity but conferred upon it a 
franchise to do all the things set forth 
in its charter. In other words, there 
was born one public utility having 
three service obligations: traction, 
gas, and electricity. As the years 
went on the traction department made 
considerable money, which was used 
to develop the other two departments 
—such as in the erection of joint 
plants and administration buildings. 
For forty years the three businesses 
grew up hand in hand. Some of the 
very poles used to suspend the trolley 
lines also carried power lines. 

In more recent years, however, the 
street car business in Columbia be- 


came the weak sister depending on 
the other departments. In 1924, cer- 
tain utility promoters formed the 
Broad River Power Company for the 
purpose of acquiring control of the 
Columbia Company with the inten- 
tions of enlarging the business by 
concluding an agreement with the 
state over a power site controversy. 
The company attempted to acquire 
the two profitable departments of the 
Columbia Company without acquir- 
ing the traction white elephant. By 
the terms of the transfer, the Colum- 
bia Company retained its traction 
system, poles, “railway franchise,” 
etc., but handed over everything else. 

After this, according to the attor- 
ney general, the Broad River Com- 
pany, dominating the policies of the 
Columbia Company, turned down 
business, stimulated and even sub- 
sidized bus competition, and let the 
system go to rack and ruin. Finally 
the Columbia Company quit alto- 
gether and the attorney general 
brought suit to compel both the Col- 
umbia and the Broad River Power 
Company to resume service. The de- 
fense of the former was that the busi- 
ness could not be carried on except 
at a “devastating loss’ and that to 
compel it to do so would be a confisca- 
tion of property in violation of the 
Constitution. The Broad River Com- 
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pany replied that it was under no 
liability to operate the railway as it 
had nothing to do with it. 

The supreme court of the state de- 
cided that the Broad River Company 
owning and controlling as it did prac- 
tically all of the stock of the railway 
company and dictating its policies was 
an alter ego of the latter. But the 
most important holding was to the ef- 
fect that since the power to engage in 
the gas, electric, and railway business 
was granted under the same fran- 
chise to the same company, the re- 
spective obligations of service were 
indivisible and inseparable notwith- 
standing the fact that it might result 
in the electric and gas departments 
“carrying” the traction department. 
The opinion of the court states: 


“In the report of the Referee it is 
suggested that it would not be con- 
ducive to the public interest to re- 
quire the patrons of the light and 
power utility to contribute to the 
maintenance of the electric railway, 
the suggestion being based, it ap- 
pears, upon the assumption that the 
electric railway service is an entirely 
(different public utility from the elec- 
tric light and power utility, which 
assumption is erroneous. As has al- 
ready been pointed out, the Act of 
1891 consolidating the franchise, 
created one public utility company, 
the Columbia Electric Street Rail- 
way Light & Power Company. Since 
the passage of that act there has been 
but one public utility in the city of 
Columbia community, and from that 
time there was no longer a street 
railway company, but, as construed 
by petitioners, an electric-street-rail- 
way-light and power-company, and 
from that time to the present ‘the 
patrons of the electric railway have 
contributed to the electric light and 
power and vice versa.’ This conclu- 
sion is well supported by the record 


in the case. Whether the power 
plant, substations, poles, rights of 
way, other property, and facilities go- 
ing to make up the electric railway, 
light, and power systems were built 
or constructed more from the con- 
tributions of the patrons of the elec- 
tric street railway or from the pa- 
trons of the electric light and power 
it is impossible to ascertain. The en- 
tire plant or system is necessary for 
the operation of both, the electric 
street railway and light and power.” 


It has usually been held in the case 
of joint utilities that it is illegal dis- 
crimination to compel the patrons of 
one service to contribute to the sup- 
port of the other. But the decision 
of the South Carolina court in this 
case turns on legal principles. Here 
a company, according to the court, 
has made a contract with the state by 
which it agreed to perform three util- 
ity services in return for the fran- 
chise or authority to perform them. 
According to this decision, it cannot 
at this late date repudiate an unprof- 
itable part of its agreement and re- 
tain the right to enjoy the profitable 
parts. Regardless of its economic 
merit this ruling is based upon the 
operation of the law of contracts, and 
it appears that a legislative act will be 
necessary to extricate these companies 
from their predicament, if indeed, 
they are to be extricated. 

The decision raises some other in- 
teresting legal questions. If the prop- 
erty is by the terms of the contract to 
be regarded as a whole and railway 
operation, therefore, required, will 
the company be entitled to a reasona- 
ble return on its entire operations? 
If railway operation is unprofitable. 
can the company increase rates on its 
other services so as to make up that 
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loss? Can the property be regarded 
as a unit for service purposes and as 
separate units for rate-making pur- 
poses? If the rule of units applies to 
rates as well as to service, then it 
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would seem that the consumer of gas 
and electricity will have to subsidize 
the local street railway service. 


South Carolina ex rel. Daniel v. Broad 
River Power Co. Case No. 360. 


Voters’ Consent Is Not Needed for the Purchase of a 
Municipal Plant 


N the last issue there was men- 
I tioned in these pages an unusual 
case from Texas where a privately 
owned utility was refused an injunc- 
tion restraining a company selling 
generating equipment from carrying 
out its contract calling for the con- 
struction of a municipal plant to oper- 
ate in opposition to the complainant. 
Now it appears that the same electric 
equipment company has also become 
involved in litigation in Utah by rea- 
son of its activity in getting an order 
from a municipality of that state. 

The interesting feature of the Utah 
controversy is the terms upon which 
the plant construction company 
agreed to sell its equipment. It ap- 
pears that the plant equipment com- 
pany entered upon a campaign to sell 
its products to municipalities and to 
encourage the latter to go into the 
electric utility business. Naturally 
enough existing private utilities in 
territories affected are not favorably 
impressed with this movement. In 
the Texas Case, the construction com- 
pany’s agents actually solicited the 
patrons of a private utility in an ef- 
fort to induce them to change over 
to the new municipal plant. This was 
probably because the plant was sold 
on the instalment plan and was to be 
paid for out of revenues. Naturally 
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enough the construction company 
wanted the new plant to succeed. 

The reason for such liberal sales 
terms is brought out in the Utah Case. 
There the municipality was prohibited 
by the state Constitution from creat- 
ing an “indebtedness” without au- 
thority of the voters. Now munic- 
ipalities frequently find it difficult to 
get authority from voters to buy even 
bare governmental necessities let 
alone electric plants. The construc- 
tion company knew this and agreed 
to sell the plant on terms whereby de- 
ferred payments would be taken care 
of completely from revenues of the 
plant in operation—the title to remain 
in the seller until the property would 
be paid for. 

This arrangement was brought into 
the Utah courts on a suit by a tax- 
payer of the municipality to prevent 
the mayor and council from entering 
the proposed conditional sales con- 
tract. The plaintiff claimed that by 
executing the contract on behalf of 
the city, its officers were creating an 
“indebtedness” without the consent of 
the voters and within the meaning of 
the constitutional limitation. The 
court held to the contrary that since 
the plant was to be financed out of its 
own revenues according to the terms 
of the conditional sales contract— 
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there was no new indebtedness created 
that could possibly prejudice the tax- 
payers’ interest. 

The plaintiff also attempted to urge 
that since title to the plant remained 
by the terms of the sales contract in 
the construction company, which was 
not a municipal corporation, the new 
plant would, therefore, be operated 


under the jurisdiction of the Commis- 
sion and a certificate would be re- 
quired. The court refused to con- 
sider this contention seriously since 
the plant would really be operated by 
the municipality which, by Utah law, 
is not subject to the jurisdiction of 
the Commission. 


Barnes v. Lehi City, 279 Pac. 878. 


7 


A Mutual Telephone Company May Be Partially a Public Utility 


iy the rural sections of the United 

States there are many mutual tele- 
phone companies operating for the 
benefit of their members. These are 
generally excluded from the scope of 
laws giving the Commissions jurisdic- 
tion to regulate. Now, suppose one 
of these companies operates one of its 
lines without restriction as to mem- 
bership. Does this make it a public 
utility and bring all of its operations 
under the jurisdiction of the Com- 
mission ? 

This is the question presented to 
the Missouri Commission and later to 
the supreme court of Missouri. The 
Commission held that the company 
was a public utility subject to regula- 
tion, but its order was reversed by the 
supreme court. 

The Lohman & Farmers’ Mutual 
Telephone Company was organized in 
1907 but it had never been incorpo- 
rated. Its principal function was to 
operate a central telephone exchange 
for 17 rural telephone lines and the 
several lines of 40 or 41 telephone 
owners in the town of Lohman. The 
rural lines were owned, managed, and 
kept in repair by the individual own- 
ers of the phones served. The own- 
ers of each party line had an organi- 


zation of their own, independent of 
the company. The only phone owned 
by the company itself in the entire 
system was a telephone furnished to 
the operator of its exchange at his 
residence. 

Through an arrangement with an- 
other company, long distance service 
was rendered. For this service the 
Lohman Company collected tolls for 
calls originating on its lines and de- 
ducted a commission of 10 per cent. 

The company operated one line 
jointly between Lohman and Jeffer- 
son City and on this line a fee of 10 
cents was charged for each call. The 
public generally were invited or at 
least permitted to use this line. Judge 
Ragland of the supreme court said in 
regard to the status of the company: 

“Respondents say that the company 
is either a public utility, or it is not a 
public utility, meaning thereby that, 
if it is a public utility with respect to 
any of its business, it is a public util- 
ity as to all of it. The contention 
seems to be based on language used 
in State ex rel. Danciger v. Public 

Service Commission, 275 Mo. 483, 

495, P.U.R.1919A, 353, 205 S. W. 36, 

18 A.L.R. 754. That language, when 

applied to the facts of this case, 

means: The company as an owner 
and operator of the telephone line 


586 





but 
cer 
dir 
ser 
che 


Ak 
che 
cri 
lig 
dia 
de: 
cri 


ru 


pa 

3e 
ce] 
au 
Wa 
cel 





is 


+. 3 w& & 


mo = 


cm SF FP TR ew 8 








from Lohman to Jefferson City, and 
to that extent only, ‘is a public utility 
7 within the whole purview 
and for all inquisitorial and regula- 
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tory purposes of the Public Service 
Commission Act.’ And we so hold.” 


State ex rel. Lohman & Farmers’ Mut. 
Teleph. Co. v. Brown, No. 29496. 


Long Distance Rates for Telephone Service Should Apply 
in Both Directions 


B ges distance from Akron, Indi- 
ana, to Roann, Indiana, would 
seem to most people to be the same 
as the distance from Roann to Akron, 
but the Indiana Commission has re- 
cently discovered that rates in each 
direction were not the same. Free 
service obtained from the Roann ex- 
change to the Akron exchange while 
a standard toll rate applied from the 
Akron exchange to the Roann ex- 
change. This was one of the dis- 
criminatory situations brought to 
light in a petition by the Northern In- 
diana Telephone Company for an or- 
der establishing equitable and nondis- 
criminatory rates. 

The company showed that last Feb- 
ruary the Commission ordered the 
Northern Indiana Telephone Com- 
pany to apply the standard Indiana 
sell Telephone Company toll rate ex- 
cept in certain instances. Under the 
authority of that order a toll charge 
was established for service between 
certain of the company’s exchanges 


and the exchanges of connecting com- 
panies. No toll charge, however, was 
made by these other companies for 
calls originating at such exchanges 
and passing to exchanges of the 
Northern Indiana Company. 

This situation was, in the opinion 
of the Commission, obviously one 
which should be corrected; and an 
order was entered requiring the con- 
necting companies to establish the 
standard Indiana Bell Telephone toll 
rates so that the charges would be the 
same in both directions. 

A somewhat similar condition had 
been before the North Dakota Board 
of Railroad Commissioners in Kath- 
ryn Teleph. Co. v. Strinden, P.U.R. 
1926D, 729. It was there decided 
that free service in one direction and 
toll service in the other direction be- 
tween two exchanges is discrimina- 
tory and unlawful and should be cor- 
rected by rate adjustment. 


Northern Indiana Teleph. Co. v. Winona 
Teleph. Co. No. 9852. 


A Water Utility Is Refused Permission to Limit Surplus 
Demand Facilities 


A company was refused 
permission by the West Vir- 
ginia Commission to cut down the 
size of service facilities of a manu- 
facturing patron to its usual demand 
rather than its potential demand 
where the patron was willing to 
pay the regularly scheduled charges 
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for such service and where the serv- 
ice did not result in any practical 
drain on the system and where the 
change could not effect any reduc- 
tion in the utility's plant invest- 
ment. 


Re Huntington Water Co. (Case No. 
906). 








A COMMON MISCONCEPTION OF THE PHRASE 


“For the People” 


Whether water power is developed by the state or 
by private corporations it must be, by economic ne- 
cessity, for the benefit of the public, and not—as 
some people suppose—for the exclusive consump- 
tion of the public utility companies themselves. 


By HENRY C. SPURR 


“It goes without saying that I shall 
again ask the legislature to create a 
body of public trustees to undertake 
the St. Lawrence development by and 
for the people of this state.’ 

—GoveErRNoR F. D. RoosEvELT 


\ N Je shall not attempt to dis- 
cuss the question whether 

it would be better for the 

people of New York state to have 
their water power resources developed 
by the state or by private industry. 


That is a question upon which doctors 


disagree. We are interested only in 
that part of the Governor’s statement 
in which he declares that he wants 
water power developed for the people 
of the state. 


a. time ago we motored through 
a neighboring state, along a 
splendid highway, smooth as a floor, 
following the course of a fine river 
bordered by rugged mountains. The 
attractiveness of this route through 
that state enticed many motorists 
from other states. We know this be- 
cause we inadvertently ran by a quar- 
antine against corn borer. When 
stopped by an officer we were in- 


formed that the New York tourists 
were giving the state authorities more 
trouble than any of the rest of the 
automobilists. 

“Are there many New York motor- 
ists touring this way?’’ we asked. 

“Yes,” said the officer. “Hundreds 
of them.” 

When we got fixed up on the quar- 
antine matter we said to the officer, 
“This is a very beautiful highway 
through your state. Do you have 
many tourists from other states be- 
sides New York?” 

“T’ll say we do,” replied the officer. 
“We have thousands of them during 
the year. This route is hard to beat.” 

We drove on, and soon had to 
cross the river. We went over on a 
fine concrete structure. A little far- 
ther on the road again crossed the 
river on a bridge similar enough to 
the other to be its twin brother. 

There was this difference, however. 
On the second bridge there was a lit- 
tle house and as the cars passed this 
house they stopped. A man came 
forth and stretched out his hand. In 
other words, we found we were on a 
toll bridge. The toll in this case was 
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only 10 cents. We have paid more 
than that on toll bridges but on this 
one the tax was not very heavy. Still, 
it was a toll bridge. The other bridge 
was free. 

At another point along this route 
a well paved road branched off from 
the main highway. At this point 
there was a sign indicating the nature 
of this roadway. The sign was: 


“Tuts Roap Is PrIvATE PROPERTY. 
Keep Ovt.” 

HIs is not the description of an 

automobile trip but a discussion 
of some very simple economic princi- 
ples. We have mentioned two bridges, 
very much alike, over the same river. 
We drove over one of them, as we 
have said, for nothing. It cost us 10 
cents to get over the other. One of 
these bridges«was evidently construct- 
ed by private’persons for what profit 
they could get out of it. The other 
was no doubt built by the county or 
perhaps by the state. We had to pay 
toll, of course, over the bridge thrown 
across the river by a private corpora- 
tion. It was the state bridge that was 
free. ; 


EFERRING back to Governor 
Roosevelt's statement that he 
wants water power developed for the 
people, who were those two bridges 
constructed for? Were they not con- 
structed for the use of automobiles 
and other vehicles passing along that 
route? Is not precisely the same use 
being made by the public of each of 
those bridges ? 

It certainly is. Both bridges are 
being used not only by the people of 
that state but by thousands of auto- 
mobilists from other states. 

Bridges, however, cannot be built 


without cost; nor can they be main- 
tained without expense. There is no 
sort of magic by which the works of 
man can be constructed without labor 
and materials which must be paid for. 
Somebody, therefore, must foot the 
bill. The only difference between 
these two bridges which are being 
used by the public to the same extent 
is in the method provided for the 
payment of their cost of construction 
and upkeep. 

The state bridge was constructed 
for the use of persons who desire to 
use it at the expense of the people of 
the state at large. 

The private bridge was constructed 
for the use of persons who desire to 
use it at the expense of only those who 
actually use it. 

In the case of the state’s bridge, 
the thousands of foreign car owners 
who use it contribute nothing towards 
its cost and upkeep, unless through a 
gasoline tax. In the case of the toll 
bridge, these outsiders stand their 
share of the cost of construction and 
maintenance. 


"T SHE question which is the wiser 


policy of distributing bridge 
costs, so far as the welfare of the 
people of the state is concerned, we 
are not discussing. We are merely 
pointing out, let us emphasize, that 
the use of these two bridges is pre- 
cisely the same. They were both con- 
structed for and are being actually 
used by the public. The public is 
benefited in both cases to the same 
extent as far as the usefulness of the 
bridges is concerned. The relative 
cost to the public and the fairness of 
the distribution of that cost are other 
questions. 
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The Water Power Resources of the State Cannot and 
Will Not Be Withdrawn from Public Use 


“—— public utility company would want to obtain posses- 
sion of water power resources except to develop them 


for the use of the public. 


Only in this way could the compa- 
nies themselves receive any reward. 


The fact that water 


power developed by electrical companies is devoted to the use 
of the people furnishes the only reason for the regulation of 


these companies in the interest of the public. 


There is abso- 


lutely no danger that the water power resources of the state 


will ever be withdrawn from the use of the people. 


That 


would not be a good business policy even for business men 
actuated solely by selfish motives!” 





We have mentioned a highway con- 
structed by private capital along this 
route with the sign “Keep Out.” 
Here we have a perfect illustration 
of a private undertaking by private 
capital for private use. The public 
receives no benefit from the construc- 
tion of this roadway. It is on land 
withdrawn from public use. 

Thus we come by easy stages to the 
question whether or not the develop- 
ment of the water power resources 
of the state by public utility com- 
panies is for the use of the people. 
This question, let us again point out, 
must not be confused with the ques- 
tion whether it would be better for 
the people to have the power devel- 
oped by state or private enterprise. 
We are simply trying to correct a 
popular idea that water powers de- 
veloped by public utility companies 
are being somehow withdrawn from 
the use of the people for the benefit 
of the utilities. 


—yrggicn Roosevelt perhaps does 
not mean that if water powers 
are developed by private companies 


they are not developed “for the peo- 
ple of the state.” Many persons, 
however, who read such a statement 
would get that impression. It seems 
to be a common notion that the butch- 
er, the baker, and the candlestick 
maker, carry on their business solely 
for the benefit of themselves and not 
for that of their customers ; that water 
collected, stored, and carried to the 
homes of the people, if done by pri- 
vate enterprise, is not done for the 
benefit of the people who actually use 
that water; and that if water powers 
are developed for the purpose of pro- 
ducing electric current, that develop- 
ment is not for the use of the people. 
It seems to be a popular impression 
that the people are deprived of their 
water powers by their development! 

The only way that the people could 
be deprived of the use of water for 
power, however, would be, first, by 
the transfer of the title of water 
power rights to private companies, 
and second, by refusal of the private 
companies after that transfer to de- 
velop the power. This ownership and 
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policy would be like that of the pri- 
vate highway we have mentioned with 
the sign, “Keep out.” 

As soon as the water powers are 
developed and the current sold to the 
people, the water power resources go 
into the use of the public like the 
bridges across the river. This ought 
to be apparent; but there seems to be 
an impression that the people are los- 
ing their water powers even if devel- 
oped by private capital under license 
from the state. Such an idea is, of 
course, absurd. 


pote we go into the office of the 
manager of an electric company. 
The manager must know something 
about the demand on his company for 
service at different times of the day 
and night in order that the company 
may be able to supply the current 
when needed. Perhaps we shall see 
in his office a chart with a graph 
indicating the rise and fall of that de- 
mand. This chart will tell an inter- 
esting story. 

At 5 o’clock in the morning the line 
is straight, or practically straight, lit- 
tle or no current being used at that 
time. People are asleep. Manufac- 
turing plants are closed and street cars 
are not yet running. 

At 5:30 o’clock the line begins to 
rise. Somebody is using the service. 
Persons who have to go to work early 
are getting up, and turning on the 
lights. 

At 6 o'clock the line has gone up 
quite a bit. Great numbers of per- 
sons are now leaving their beds. It 
is at the time of year when the days 
are short. They must, therefore, 


have light, so they too are turning on 
the switches. 
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At 7 o'clock the demand line has 
gone up almost perpendicularly. Most 
of the people of the city are up. Some 
are using electricity for reading their 
morning papers. Some may be using 
it for cooking. The street cars are 
now running. The manufacturing 
plants are beginning to utilize the cur- 
rent for their machinery. 

At 8 o’clock little current is being 
used in residences but in the manu- 
facturing districts the load is now 
very heavy. Street car riding, how- 
ever, is much less. 

At noon the residential load again 
increases. Some women are ironing. 
Others are using current for washing 
machines and vacuum cleaners. 

In the early afternoon the general 
load keeps well up toward the top of 
the chart. The current is being used 
mostly for manufacturing. 

At 5 o’clock workingmen are quit- 
ting. The current has been shut off 
from most of the machines. The 
street car load comes on again. The 
lighting load is also being felt. 

At 9 o'clock the children in well- 
ordered families are being put to bed 
and many lights are being turned off. 
The load begins to get less and less. 

At 10 o’clock many grownups have 
now gone to bed. The load is still 
less. 

At 11 o'clock the majority of the 
people have gone to bed and the load 
is very much below that of an hour 
before. 

We have obtained these facts from 
some literature sent out by utility 
companies. They present, no doubt, 
a fairly accurate picture of the hourly 
rise and fall of the demand for cur- 
rent in many electrical utilities. If 
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we assume that this is hydroelectric 
current it must be the result of the 
development of water power re- 
sources. Idle waters do not produce 
electrical power. 


WwW then, are getting the use of 
this water power? The list be- 


gins with the persons who have to 
get up early and prepare for work. 
It would be an exceedingly long list 
if it were completed. Let us mention 
some of those who use this water 
power. 

The companies owning the street 
cars which carry workmen to and 
from their places of work are, of 
course, profiting by this water power 
development as well as those who 
ride. 

The industries at which men car- 
ried in street cars work, whether these 
industries use current directly or not, 
are at least benefiting indirectly by the 
development of water powers. Their 
places of manufacture are made more 
accessible than they otherwise would 
be. 

During the better part of the day 
an enormous amount of electric cur- 
rent produced by water power devel- 
opment is being used by the industries 
of the city for manufacturing pur- 
poses. They could not use this water 
power directly because their location 
would not be right; but they can use 
it indirectly by having it transformed 
into electrical current and transmitted 
to them. The manufacturers of the 
city who use hydroelectric current 
are, therefore, using the water power 
resources of the state for the manu- 
facture of products which they sell 
to the public. If it is a shoe factory 
that is using this power, then every- 


one who wears a pair of shoes turned 
out by that factory is also receiving 
a benefit from the water powers of 
the state. So also do the buyers of 
products of other industries connected 
with this water power. 

A citizen of the city who stays 
home at night and reads his news- 
paper by electric light, a citizen who 
walks on a lighted street at night, or 
who goes to a theatre which is lighted 
by electricity, in fact every person 
who is aided in any way by the em- 
ployment of electricity produced by 
hydroelectric development, is profit- 
ing by the use of the state’s water 
power resources. 


HEN the water power resources 

are made available to the public 
by electrical companies, the people, 
of course, have to pay for their use. 
Let us see what becomes of the money 
paid for that service. 

It is apparent that some of it goes 
to the employees of the electrical com- 
panies. Employees of electrical com- 
panies, therefore, benefit from water 
power development. These employees 
use this money for various purposes. 
They pay for various things they 
need. Therefore, not only the em- 
ployees of the electrical companies re- 
ceive an indirect benefit from the de- 
velopment of the water powers of the 
state but also persons with whom they 
trade and persons with whom those 
traders trade. 

Part of the money electrical com- 
panies receive from consumers goes 
to pay persons who furnish materials 
and supplies. Such persons also 
benefit by the development of water 
power; also the persons who work 
for them and the persons with 
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whom they in turn trade and so on. 

Finally, we come to the surplus 
from which dividends are paid to the 
stockholders of the utility companies. 
This money is used by the stockhold- 
ers to buy things which they need. 
Therefore, the persons with whom 
they trade and the persons who work 
for those with whom the stockholders 
trade, and the persons with whom 
these traders trade, receive a benefit 
from the development of hydroelec- 
tric power. 

The stockholders, after satisfying 
their personal wants in this way, may 
have a little surplus money which has 
come to them through the develop- 
ment of the water power resources. 
Obviously, the stockholders cannot 
swallow this money nor are they like- 
ly to hide it in a hole in the ground. 
They will probably seek a means for 
its investment. Therefore, the per- 
sons to whom this money is lent and 
the persons with whom they in turn 
do business will also benefit indirectly 
by the development of hydroelectric 
power. If the stockholders merely 
desire to put the surplus into the 
bank, that money will be put to work 
by the bankers who must seek invest- 
ment for funds deposited with them 
in order to carry on their business. 
That which the stockholders receive 
from ratepayers, therefore—every 
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dollar of it—results in a beneficial 
use to the public. So when we begin 
to follow the dollars we see that the 
circle of public benefit from water 
power development by private indus- 
try becomes wider and wider. It is 
a very important contributing cause 
of this golden age of prosperity. 


N°? public utility company would 
want to obtain possession of 
water power resources except to de- 
velop them for the use of the public. 
Only in this way could the companies 
themselves receive any reward. The 
fact that water power developed by 
electrical companies is devoted to the 
use of the people furnishes the only 
reason for the regulation of these 
companies in the interest of the pub- 
lic. 

There is absolutely no danger that 
the water power resources of the 
state will ever be withdrawn from 
the use of the people. That would 
not be a good business policy even 
for business men actuated solely by 
selfish motives. 

Bridges across rivers, whether built 
by the state or by private enterprise, 
are for the use of the public. 

Likewise, great hydroelectric de- 
velopments, whether made by the 
state or by private companies, are 
equally for the use of the people of 
the state. 





~~ people of America have ceased to be 
either astounded or frightened at the size 
of their industrial enterprises. They know that 
such size does no more than reflect the prosperity 
and the progress of the country itself.” 


—Tuomas N. McCarTER 
PRESIDENT PUBLIC SERVICE CORPORATION 
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MUNSEY BUILDING * WASHINGTON, D. C. 


November 14, 1929. 


Dear Sir: 


In the report of the Taxation Committee of the 
American Electric Railway Association at the recent 
convention at Atlantic City, it was stated that the 
electric railway industry is the inheritor of antiquated 
systems of taxation which have not kept pace with the 
modern industrial development or with modern ideas of 
public service. Says the Committee: 


"We are still taxed as though we, the 
operating companies, were the ones on whom the 
ultimate burden fell. But Commission 
regulation, either by city or state, has 
changed the whole aspect. Taxes have become 
part of our operating costs—if we can earn 
them—and the burden once placed upon the 
shoulders of the operating companies has been 
transferred to the car rider." 


This statement needs a little explanation. It is 
not quite true that under regulation the tax burden is 
always on the patron. 


When fares were fixed by franchise at the standard 
rate of 5 cents a ride, the paving tax was, of course, 
a tax on the company because it had no bearing on the 
franchise rate of fare. The fare would have remained at 
5 cents whether there was any tax or not. Anything gotten 
from the company by way of taxation was, therefore, 
so much gain for the city, including the car riders. 
It was a tax against the company. 












































Under the modern policy of regulation a street 
railway company is entitled to reasonable compensation for 
its services after taxes have been paid. If the company 
can earn this return the tax burden is thrown on the 

car riders, as the tax is part of the operating expenses. 


But, if railway fares are increased to a point where 
economic laws step in and prevent a reasonable return 
because of the diminishing number of car riders, the tax 
again becomes a tax against the company. The removal of 
the tax might allow the company to earn a reasonable 
return at the same fare but might not permit a reduction 
in the fare. This would be a direct benefit to the 
company rather than to the riders. 


The fact, however, that a tax levied against an 
unprosperous company is a tax against the company rather 
than the car riders does not make the tax any less unfair 
or unwise, but rather more so. 


If a street railway company renders an essential 
service, it is entitled to reasonable payment for that 
service. If the company is prevented by taxation from 
giving service which the public needs, then the taxation 
policy is penny wise and pound foolish. 


It is not the street car riders alone, or the 
stockholders of the railway company alone, who are 
interested in the maintenance of the service, and, 
therefore, in the question of taxation. Manufacturing 
concerns and business conce:ns whose factories and stores 
are made more accessible to their employees and customers, 
and owners of property the value of which is increased by 
transportation facilities, are equally interested in a 
healthy local transportation system. They should, 
therefore, see to it that the ability of the companies to 
receive a living wage so as to enable them to render a 
necessary service is not impaired by taxation, especially 
discriminatory taxation. 


An essential public service should be encouraged, 
not discouraged. 


Yours very truly, 



























The Challenge of the 


Massachusetts Commission 
The State’s Attitude on the “Fair Value” Rule 


Part Two 


The recent decision of the Department of Public Utilities that the Edison 
Illuminating Company of Boston shall not be permitted to split its shares 
of stock—(a significant ruling that has been regarded by many financiers 
as one of the contributory causes, if not the immediate occasion of the 
memorable crash in Wall street that immediately followed)—has again 
brought this regulatory body to national attention. In Pustic UTILITIES 
FortNiGHTLY of October 31st, Dr. Barnes told of the Commission’s unusual 
attitude toward security issues and the prudent investment rule; in the 
following article he describes another phase of the Commission’s activities 
that has marked it as a uniquely independent body. 


By IRSTON R. BARNES, Pxa.D. 
DEPARTMENT OF ECONOMICS, SOCIOLOGY, AND GOVERNMENT, YALE UNIVERSITY 


HILE there might be consid- 
V V erable doubt whether the 
Massachusetts Commission 
had continued to apply the prudent 
investment rule as a basis for rea- 
sonable rates, there is no question but 
in their regulation of rates and 
charges of public utilities under their 
jurisdiction they have criticised and 
rejected the present fair value rule 
which has been approved by the Fed- 
eral Courts—in every case that has 
come before them. 

Most of the Commission’s criti- 
cisms and objections have been di- 
rected against the use of the cost of 
reproduction less depreciation as a 
measure of the rate base—a measure 
which, perhaps for purposes of the 
argument, they have persistently iden- 
tified and associated with the present 
fair value rule. Among the many 
criticisms advanced against the use of 
this measure, the earlier regulatory 


boards objected to it on the ground 
that it worked injustice to consum- 
ers in permitting the capitalization of 
past excessive earnings reinvested in 
plant and equipment; that the deduc- 
tion of depreciation which had ac- 
crued prior to the creation of a depre- 
ciation reserve worked injustice to 
investors; that it was based upon 
“premises and experiences open to 
wide range of debate;’ and that 
equally reputable engineers reach ir- 
reconcilable results in their valuation. 


y fm present Commission has been 
more outspoken than any of its 
predecessors in voicing its disap- 
proval of reproduction cost less depre- 
ciation and the present fair value rate 
base. In its opinion in the Worces- 
ter Electric Light Case, it stated: 


“We are of the opinion that in this 
Commonwealth a rate based upon re- 
production value, less observed de- 
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preciation, is not only unsound legally 
and historically but also economical- 
ly. It assumes the reproduction of a 
plant, which as a matter of fact 
would not be reproduced as is, and 
on a basis which men of sound busi- 
ness judgment do not consider in de- 
termining the value of their plants 
for other than rate-making purposes. 
Depending as it does upon the level 
of prices of labor and materials pro- 
jected into the future, it creates a 
constantly varying rate base, which 
is not easily or speedily capable of 
determination but, on the contrary, 
involves long and expensive investi- 
gations, culminating in a composite 
guess not based wholly upon facts but 
upon conjectures as to the future. 
And when that composite guess, 
called the reproduction value, is final- 
ly determined, the factors may have 
so changed that it can no longer be 
of value, and the process must be 
repeated. It does not enable justice 
to be done speedily and efficiently 
either to the public or to the investor. 
In periods of enhancement of prices, 
the public, under this theory, is com- 
pelled to pay exorbitant rates. In 
periods of depressed prices, the in- 
vestor is compelled to receive much 
less than a fair return upon the capi- 
tal invested. A goodly portion of tie 
plants of many of our electric com- 
panies was built after the war in an 
era of high prices. If there should 
be a sharp decline in prices in the 
next ten years, rates, based upon the 
reproduction theory, would be such 
as would prevent the investor from 
receiving a fair, if any, return upon 
his investment. A theory which pro- 
duces such results cannot be main- 
tained.” 


iy its report to the legislature last 
December, the Department fur- 
ther elaborated its objections to the 
Federal present fair value rule: 
“Under the Federal rule, as gen- 
erally understood, where a company 


# P.U.R.1927C, 705, 709, 710. 
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appeals to the Federal Court from the 
judgment of a State Commission, the 
Court appoints a master to determine 
the value of the property employed in 
the undertaking and whether or not 
the amount of return allowed by the 
State Commission is reasonably ade- 
quate. Thus, the master is appointed 
to determine the very facts which the 
State Commission itself is created by 
law to determine. The master ordi- 
narily is less experienced in public 
utility matters than the State Com- 
mission. His judgment ordinarily is 
taken by the Court as conclusive, and, 
as a consequence, the State Commis- 
sion, in order to meet the determina- 
tion of the master, is required to 
stultify itself and make a decision 
which is contrary to its honest judg- 
ment, or if it makes a decision ac- 
cording to its honest judgment, there 
can be no regulation effected where 
its judgment is different from that of 
the master. This follows from the 
fact that the court has no power to 
fix rates, but only the power to set 
aside the judgment of the state au- 
thority. Thus, by repeated appeals 
from the honest judgment of the 
Commission which may be set aside 
repeatedly, no rates are established 
and regulation under the Federal 
rule becomes a farce unless and until 
the state tribunal is willing to forego 
its honest judgment for that of the 
master. 

“This so-called Federal rule which 
substitutes the judgment of the Fed- 
eral master on the value of the com- 
pany’s property and, consequently, on 
the rate of return which the corpora- 
tion is entitled to, in place of the 
judgment of the duly constituted staté 
authority appointed to determine that 
question, together with the conse- 
quent delays and expenses, both to 
the state and to the company, both 
of which in the final analysis must 
be paid by the consumer, justifies 
efforts upon the part of the state to 
establish some method to avoid such 
a situation. If some method cannot 
be devised to avoid unreasonable liti- 
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gation on the part of the companies, 
we think that sentiment will, and 
should, rapidly grow in favor of pub- 
lic ownership.” * 


EFORE leaving the subject of the 
Massachusetts Commission’s re- 
jection of the present fair value rule 
as approved by the Federal Courts, 
it may be well to note certain other 
points of difference between the 
Massachusetts practice and the pro- 
cedure of other State and Federal 
Commissions. The most significant 
difference that stands out in any ex- 
amination of the decisions of the 
present regulatory Commission or its 
predecessors is the vagueness in both 
procedure and findings. 

The Massachusetts bodies regular- 
ly fail to make any definite determi- 
nation of the rate base, so that it is 
impossible for anyone to discover the 
reason for the selection of the specific 
rates allowed or the actual percentage 
rate of return on the value of the 
utility’s property which results from 
such rates. This was true in the 
cases of the Springfield Street Rail- 
way Company, the Edison Electric 
Illuminating Company of Boston, and 
the New England Telephone & Tele- 
graph Company. In the Worcester 
Electric Light Case and in the Cam- 
bridge Electric Light Case, however, 
the Commission did specify definite 
rate bases, whose significance will be 
a subject for later comment.” 


#7 Quoted in Pustic Urizities Fortnicut- 
LY, January 10, 1929, at pages 14, 15. 

48 Federated Civic Clubs v. Springfield 
Street R. Co. P.U.R.1925A, 127; Consumers 
v. Edison Electric Illum. Co. P.U.R.1926A, 
525; Re New England Teleph. & Teleg. Co. 
P.U.R.1925E, 739. 

42 Customers v. Worcester Electric Light 
Co. P.U.R.1927C, 705; Re Cambridge Elec- 
tric Light Co. P.U.R.1928C, 24. 


| g-wepereneegd worthy of note is 
the attitude of the Massachusetts 
Commission toward property ac- 
quired by the reinvestment of earn- 
ings. 

The present Board and its prede- 
cessors have followed the policy of 
encouraging the companies to rein- 
vest a part of their earnings in addi- 
tions and betterments. The regula- 
tory authorities have in general rec- 
ognized that such reinvested earnings 
are legally the property of the stock- 
holders and that the companies are 
under no restraint to refrain from 
distributing all current earnings, or 
even the surplus, in the form of a 
cash dividend. Yet paradoxically 
enough, they have consistently re- 
fused to permit the capitalization of 
such reinvested surplus, on the ground 
that it would place reinvested earn- 
ings on a par with money invested by 
the stockholders directly. 

The earlier Boards were wont to 
maintain that the consumers had an 
interest or equity in property acquired 
from surplus and frequently referred 
to reinvested earnings as “contribu- 
tions of the consuming public” and to 
such property as having been “devel- 
oped at the expense of the public.” 
Since reinvested earnings have been 
held (by the Massachusetts Commis- 
sions ) to be no part of the investment, 
the property so acquired has been 
nominally excluded from the rate 
base; but the Commissions have held 
that such a policy of reinvesting earn- 
ings justified a somewhat higher rate 
of return than would otherwise be 
permitted. 


S an indication of the present 
Commission’s attitude toward 
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The Present Commission Voices Its Disapproval of 
the Reproduction Cost Rule Thus: 


“We are of the opinion that in this commonwealth a rate 
based upon reproduction value, less observed depre- 
ciation, is not only unsound legally and historically but also 
economically. It assumes the reproduction of a plant, which 
as a matter of fact would not be reproduced as is, and on a 
basis which men of sound business judgment do not consider 
in determining the value of their plants for other than rate- 
making purposes. Depending as it does upon the level of 
prices of labor and materials projected into the future, it 
creates a constantly varying rate base, which is not easily or 
speedily capable of determination but, on the contrary, in- 
volves long and expensive investigations, culminating in a 
composite guess not based wholly upon facts but upon conjec- 
tures as to the future. And when that composite guess, called 
the reproduction value, is finally determined, the factors may 
have so changed that it can no longer be of value, and the 
process must be repeated. It does not enable justice to be 
done speedily and efficiently either to the public or to the in- 









vestor. 




















reinvested earnings, the following 
paragraph is abstracted from the re- 
port in the Springfield Street Railway 
Case: 

“It was suggested by the petition- 
ers that as it appeared from the bal- 
ance sheet of the company that it had 
a surplus of $677,637.20 that the 
company was not in need of the addi- 
tional revenue claimed by it to meet 
its requirements. This surplus—if, 
indeed it is an actual surplus rather 
than a book surplus—is not a cash 
surplus. It simply indicates that 
earnings to the extent of the surplus 
have been applied to the making of 
additions and improvements to the 
company’s property. The company 
states that the surplus has arisen 
largely from the fact that it has been 
unable during the years of the war 
and since to raise capital for addi- 
tions and betterments and has thus 
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been obliged to make them out of 
earnings. In any event the public 
does not suffer from this transaction, 
as it is obvious that the amount of 
earnings used to create a surplus 
would not have been sufficient to 
have paid more than a _ reasonable 
dividend in the years during which 
the company paid none, and it now 
results in the public not being called 
upon to pay a return upon property 
employed in its service to the amount 
of the surplus.” 


In the Worcester Electric Light 


Company Case, the Commission had 
occasion to mention reinvested sur- 
plus again: 


“Much of the property of this com- 
pany has been built up out of earn- 


50 Federated Civic Clubs wv. Springfield 
Street R. Co. P.U.R.1925A, 127, 131-132. 
(Italics supplied.) 
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ings. So far as we are aware, it has 
never been definitely established that 
in determining the base for the fixing 
of rates, consideration cannot be 
given to the fact that the value of 
the property employed has been large- 
ly developed at the expense of the 
public by the expenditure of past 
earnings, exceeding a fair return up- 
on the capital invested.” © 


That the quotation from _ the 
Springfield Street Railway Case was 
merely dictum is evident, as the Com- 
mission permitted the increase in 
fares to take effect. But the state- 
ment in the Worcester Electric Case 
was not merely obiter dictum and, 
without doubt, the company counted 
upon this frank admission to strength- 
en its case in its appeal to the Federal 
Courts. 


HE attitude of the Massachusetts 

Commission regarding the status 
of property constructed out of sur- 
plus is diametrically opposed to that 
of the majority of the other State 
Commissions and to the position 
taken by the United States Supreme 
Court in the New Jersey Telephone 
Case, where it was said: 


“ 


Constitutional protection 
against confiscation does not depend 
on the source of the money used to 
purchase the property. It is enough 
that it is used to render the service. 


“Customers pay for service, not for 
the property used to render it. Their 
payments are not contributions to de- 
preciation or other operating ex- 
penses, or to capital of the company. 
By paying bills for service they do 
not acquire any interest, legal or 
equitable, in the property used for 
their convenience or in the funds of 
the company. Property paid for out 


51 Customers v. Worcester Electric Light 
Co. P.U.R.1927C, 705, 708. (Italics supplied.) 


of moneys received for service be- 
longs to the company, just as does 
that purchased out of proceeds of its 
bonds and stock.” 


Furthermore, it would appear quite 
unlikely to expect the Massachusetts 
supreme court to uphold the Commis- 
sion on this point for, in a case in- 
volving the right of a gas company 
to issue securities to pay for additions 
and betterments when the expense 
might have been defrayed from a 
large surplus which was distributed as 
a cash dividend, the Supreme Judicial 
Court said: 


“When a corporation has _per- 
formed all its duties, and by its for- 
tunate situation, good management, 
or any lawful conduct has remaining 
a surplus of earnings, it has the 
right to distribute this surplus among 
its stockholders in dividends. As 
between the public and the corpora- 
tion, the earnings belong to the cor- 
poration. In performing its full duty 
to the public and others it has done 
what it was chartered to do, and is 
entitled to the profits of the business 
for which it was chartered. : 
The relations between a public serv- 
ice corporation and the public to 
serve whom it is chartered are not 
those of a partnership but rather 
those of independent contracting par- 
ties.” © 


Bene it would appear that the 
position of the Massachusetts 
regulatory authorities respecting re- 
invested earnings—that they consti- 
tute no part of the investment and 
that the property so acquired need 
not be included in the rate base upon 
which a return is earned—is not only 


52 Public Utility Comrs. v. New York 
Teleph. Co. 271 U. S. 23, 31-32, P.U.R.1926C, 
740, 744, and cases there cited. 

53 Fall River Gas Works v. Gas & Electric 
Light Comrs. 214 Mass. 529, 538-539, 102 N. 
E. 475 (1913). 
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without legal sanction, but directly 
contravenes the pronouncements of 
the Federal and state courts. More- 
over it may be noted in passing that 
such exclusion of used and useful 
property from the rate base can not 
be justified on the ground that it was 
acquired from past earnings “exceed- 
ing a fair return upon the capital in- 
vested.” Such earnings, whether ex- 
cessive or not, have clearly become the 
full property of the company and may 
be used for any lawful purpose. It 
needs no argument to demonstrate 
the undesirability of permitting a 
utility to charge such rates as to en- 
able it to provide for extensive addi- 
tions and improvements to its prop- 
erty from reinvested earnings. It is 
a cardinal principle of public utility 
regulation that the plant and equip- 
ment should be created out of funds 
provided by the stockholders. To 
suggest the exclusion of a considera- 
ble fraction of a utility’s property 
from the rate base because it has been 
provided by the reinvestment of ex- 
cessive earnings, however, is either an 
admission of dereliction in permitting 
such excessive profits to continue, or 
an indication that the Commission is 
handicapped by having inadequate 
legal power to protect the consumers. 
Furthermore, the refusal to permit 
utilities to earn a return upon rein- 
vested earnings, if literally and con- 
sistently enforced, would be unsound 
economically. A conservative divi- 
dend policy and the accumulation of 
a surplus are everywhere recognized 
as an indication of a wisely managed 
corporation, since such surplus aids 
the company to weather financial 
squalls and business depressions, en- 
ables the more regular payment of 
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dividends, and enhances the credit of 
the company, all of which reacts to 
the benefit of owners (stockholders), 
creditors, and consuming public. 


b je in spite of these statements of 
the Commission, the principal 
utilities in the state continue to re- 
invest a part of their earnings. For 
some time to come there will be many 
Massachusetts companies the value of 
whose property is substantially in ex- 
cess of its outstanding securities. 
Seemingly, the companies have not at- 
tached any great significance to these 
statements of the Commission. In 
the Springfield Street Railway Case, 
the company secured its increase in 
rates. Can it be that the similar 
statement in the Worcester Electric 
Light Case is to be considered noth- 
ing more than a bid to line up the 
public opinion in support of an order 
which the Commission expected to be 
contested by the company ? 

Shortly after the decision in the 
Worcester Case an executive of an- 
other company said that his company 
would continue as before to reinvest 
a proportion of the annual earnings, 
that the rates permitted in the past 
had always been ample to justify such 
a reinvestment, and that he expected 
them to continue so in the future. 
His attitude was, and probably still is, 
typical of the officials of most Massa- 
chusetts utilities. 


W: have seen that the decisions 
of the Massachusetts Commis- 
sions contain frequent statements that 
in their opinion the Federal present 
fair value rule is not applicable to the 
regulation of rates in that state. 
Since the Worcester Case, there has 
been at least one denial that the pres- 
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ent regulatory Board is applying the 
Massachusetts rule of prudent invest- 
ment. And a careful examination of 
the decisions in the recent rate cases 
substantiates the opinion that the 
present Board has never strictly held 
down the earnings of the utilities to 
that sum which would yield only a 
fair percentage upon the par value of 
outstanding securities plus paid-in 
premiums. If the Massachusetts 
Commission follows neither the pres- 
ent fair value rule as approved by 
the Federal Courts nor the so-called 
prudent investment theory, the ques- 
tion then arises as to just what is the 
procedure by which a rate decision 
is forthcoming in Massachusetts. 
This is a question which the indefi- 
niteness of the Massachusetts prac- 
tice makes it impossible to answer 
definitely and precisely, but a more 
careful analysis of the decisions in the 
Worcester and Cambridge cases may 
throw some light on the problem. 


4 I ‘HE Commission’s report in the 
Worcester Electric Light Case 

yields the following figures : * 

2,400,000 


1,658,232 
4,058,232 


Capital stock 
Paid-in premiums 
Total investment by stockholders. . 
Plant investment value(a) 
Actual book cost—approximate- 
ly (b) 9,000,000 
Valuation on the basis of cost .... 12,000,000 
Reproduction cost less deprecia- 
tion(c) 17,837,965 


(a) According to sworn return made to the 
department for the year 1926 

(b) Built up largely from earnings. 

(c) Including working capital, cost of 
financing, water supply rights and privileges, 
and going value. The last three figures were 
submitted by the company. 


The decision was devoted chiefly to 
a consideration of the company’s 
earnings under the existing 7-cent 


54 P.U.R.1927C, 705. 


rate, with an estimate of what the 
earnings would be under the proposed 
rate of 5 cents per kilowatt hour. 
The following excerpts from the re- 
port may serve to give some indica- 
tion of the Commission’s mode of 
procedure: 


“This amount deducted from 
$940,000, which would have been 
approximately the net revenue for 
the year 1926 if no remission in the 
bills for October, 1926, had been 
made, would leave a total net income 
available for dividends of $584,888, 
or approximately 6 per cent on $10,- 
000,000.5° We think it fair 
to assume that under a 5 cent maxi- 
mum rate the revenue that will be 
derived by the Baad will be in 
excess of $600,000. . . 

“Very recently bonds of : a railroad 
operating wholly within Massachu- 
setts were issued and sold at an in- 
terest rate of 43 per cent and an- 
other New England railroad issued 
and disposed of its bonds at a 44 
per cent interest rate. The stock of 
the Worcester Electric Light Com- 
pany is as attractive as that of any 
company in the Commonwealth, and 
in our judgment a return of 5 per 
cent upon the assumed value ™® of 
$10,000,000 would maintain the stock 
at a price which would fairly reflect 
such a valuation. 

“So far as it may be material, we 
find that the fair value of the prop- 
erty employed by the company in its 
business for rate-making purposes, 
based upon the principles enunciated 
by the Supreme Court of the United 
States in McCardle v. Indianapolis 
Water Co. (decided Nov. 22, 1926) 
272 U. S. 400, P.U.R.1927A, 15, and 
in other recent decisions of that 
Court does not exceed $10,000,000.” 


55 This is the first mention of $10,000,000, 
and no explanation is given of how this figure 
is derived. 

56 Italics supplied. 


57 P.U.R.1927C, 705, 713-715. 
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“The position of the Massachusetts regu- 
latory authorities respecting reinvested 
earnings—that they constitute no part of 
the investment and that the property so 
acquired need not be included in the rate 
base upon which a return is earned—is 


not only without legal sanction, but directly con- 
travenes the pronouncements of the Federal and 


state courts.” 








HE conclusion would appear to 

be inevitable that in this case the 
Commission proceeded from a pre- 
conceived reasonable rate to an “as- 
sumed” rate base. No explanation 
was given of the source whence the 
$10,000,000 valuation was derived, 
but the implication that it represented 
simply the capitalization of the esti- 
mated net income of $600,000 at 6 per 
cent is unavoidable. There is evi- 
dently no connection between the 
$10,000,000 and the figures given for 
the investment and the reproduction 
cost less depreciation. There can be 
no doubt that the Commissioners did 
not consider the fair value as at all 
“material” in reaching a conclusion 
as to the proper rate of charge. 

The same line of procedure was 
adopted in the Cambridge Electric 
Light Company Case.*® 

In both cases the Department stated 
that its “findings” as to fair value had 
been based upon the principles enun- 
ciated by the Supreme Court of the 
United States in McCardle v. Indian- 
apolis Water Company ; yet in neither 
case did the Commission attempt to 
take an inventory of the property or 
appraise it at current prices. Antici- 


58 P.U.R.1928C, 24. 
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pating that its orders would be con- 
tested, the Commission was careful to 
point out in each case that its orders 
applied only to the maximum rates 
for domestic and commercial lighting. 
And in both cases the Commission 
stated that the anticipated revenue 
from the domestic and commercial 
lighting business was more than ade- 
quate to give a fair return upon the 
value of that portion of the property 
devoted to the domestic and commer- 
cial lighting business. The statement 
of Commissioner Henry G. Wells be- 
fore the National Association of Rail- 
road and Utilities Commissioners pro- 
vides what is perhaps the best ap- 
proach to a description of the pro- 
cedure of the Massachusetts regula- 
tory Board: 


“ . . . we have had in Massa- 
chusetts, with our history of control 
over the issuance of securities, I feel, 
some advantage (over the other 
states), because we have gone upon a 
sound economic theory and we have 
disregarded valuation entirely. It 
doesn’t take us two or three years to 
determine a rate case; it takes us 
from a month to possibly two or three 
months. And we simply take the 
economic situation of the company. 
If their company stock is selling at 
about par, if they are paying divi- 
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dends where the stock commands a 
premium on the open market, if they 
are setting aside adequate deprecia- 
tion and a reasonable surplus, then 
the only fact that we have to consider 
in a rate case is whether the operat- 
ing or maintenance charges are being 
increased or decreased as a result of 
market prices, and that is all there 
has been to it since 1919 until we 
had the Worcester Electric Light 
rate case. It is a perfectly business- 
like proposition.” ® 


i» other words, the Commission’s 
chief concern in any rate case is 
to establish such rates as will yield a 
gross income sufficient to cover oper- 
ating expenses, taxes, retirement al- 
lowances and a fair return upon the 
investment devoted to the public sery- 
ice. No difficulty is usually encoun- 
tered in determining what sums are 
needed for the first two items— 
operating expenses and taxes—as a 
fairly reliable estimate can be based 
upon the past accounts of the com- 
pany, modified by price trends. Nor 
under the Massachusetts practice has 
any difficulty been presented by the 
third item—the retirement allow- 
ances, for the regulatory authorities 
have permitted the companies to pro- 
vide generously for depreciation and 
kindred allowances. It is about the 
determination of the fair return that 
most of the controversies center; and 
it is in arriving at this figure that 
the Massachusetts method is unique. 


eee the Massachusetts utilities 
may not issue new securities at 
less than par (except under special 
circumstances noted above), and since 
adequate service depends upon the 


58 Proceedings of National Association of 
Railroad and Utilities Commissioners, 1927, 


p. 114. 


ability of the company to secure capi- 
tal for additions and improvements 
on favorable terms, the Commission 
has addressed itself primarily to the 
task of keeping the financial condition 
of the companies such that they can 
successfully raise additional capital 
as needed. Thus the Board has en- 
deavored to permit the utilities to pay 
dividends sufficient to maintain the 
market price of its stock above par, 
usually at least 20 to 25 points above. 

In deciding what rate of dividends 
is necessary to maintain the market 
price of a company’s stock, such fac- 
tors as the yield basis upon which the 
stock of Massachusetts utilities sell in 
the open market, the interest rates 
carried by recent bond issues, the rate 
of interest paid on savings deposits 
and other factors are considered. In 
the New England Telephone & Tele- 
graph Company Case, the Department 
of Public Utilities gave a summary of 
the factors it considered pertinent in 
deciding the fair return to which this 
company was entitled: 


“Apart from the size of this case, 
; the same principles apply 
here as in any rate case. It presents 
a question in economics and, for that 
matter, in quite simple and funda- 
mental economics. The people of 
Massachusetts want adequate tele- 
phone service. They cannot have 
this unless the company can raise the 
funds necessary for such service and 
its development. The company can- 
not do this unless it can maintain its 
credit. It must, in order to do this, 
be able to sell large quantities of 
shares of its stock to its stockhold- 
ers or others. It cannot under the 
law sell its shares of stock below par. 
Its shares of stock will not sell in 
large quantities at par unless small 
quantities sell in the stock market 
somewhat above par. Hence it fol- 


604 











lows inevitably that the company 
must earn such an annual dividend 
as will maintain the price of shares 
of its stock above par in the stock 
market. Such a dividend demanded 
by economic necessity is, in substance, 
what courts call ‘a fair return.’ ” © 


AS had been anticipated, the 
Worcester Electric Light Com- 
pany appealed from the Commission’s 
order reducing its maximum rates 
from 7 to 5 cents a kilowatt hour, and 
was successful in securing a tempo- 
rary injunction." In a brief opinion 
the District Court appeared to go out 
of its way deliberately to condemn the 
Massachusetts practice. It quoted 
from the Commission’s opinion and 
from the separate opinions to show 
that the Massachusetts regulatory 
Board still claimed to be applying the 
so-called Massachusetts rule of pru- 
dent investment, in complete disre- 
gard of the present value of the util- 
ity’s property. Then referring briefly 
to the rule adopted by the Supreme 
Court, the opinion concluded with the 
succinct statement that this way of 
computing the property value had not 
been followed and that the decision 
of the Massachusetts Department 
was, therefore, contrary to the de- 
cisions of the Supreme Court of the 
United States. There was no refer- 
ence to the figures for investment and 
value, nor to the prospective income, 
but simply a condemnation of the 
Massachusetts practice and an order 
that the temporary injunction should 
issue, 

The case was then submitted to a 
special master who concluded a 
lengthy report with the recommenda- 





60 P.U.R.1925E, 739, 743, 744. 


61 Worcester Electric Light Co. v. Attwill, 
23 F. (2d) 891, P.U.R.1927E, 796. 
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tion that a permanent injunction be 
denied. In the meantime the 
Worcester Electric Light Company 
had been bought by the New England 
Power Association, and the case was 
withdrawn before the court rendered 
its decision. Since no other Massa- 
chusetts rate case has gone as far as 
this, it may be worth while to exam- 
ine the facts on which the master 
based his conclusions. 

The master stated that the Consti- 
tution protected the utility’s right to 
earn a fair return upon the present 
value of its property; that this con- 
stitutional protection was not re- 
stricted or limited by the particular 
practice or policy of an individual 
state; and that this constitutional re- 
striction upon the state’s power to 
regulate was not “any less effective 
against a regulation by definition or 
determination of the rate base, than 
it is against a regulation by definition 
or determination of the rate itself.” © 
In other words, the report rejected 
the assertion that the Federal rule was 
not applicable to Massachusetts and 
denied the validity of regulating on 
the basis of prudent investment.™ 
Furthermore, it was stated that the 
utility was entitled to earn a return 
upon all of the property employed 
for the public convenience, that pro- 
vided by reinvested earnings no less 
than that contributed directly’ by the 
security-holders.* The Commission 
made no separate and independent ap- 
praisal and valuation, but simply em- 


62 Worcester Electric Light Co. v. Attwill 
(Report of Special Master Warner to the 
United States District Court, District of 
Massachusetts). P.U.R.1929B, 1. 

68 Tbid. p. 14. 

64 Ibid. pp. 15, 18. 

65 Tbid. p. 68. 
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ployed three experts to criticise the 
figures submitted by the company. 
The master accepted with but slight 
modification the company’s figures 
relative to the value; and stated that 
the fair value was not less than $15,- 
523,000. And he further found 
that the prospective income under the 
proposed 5-cent rate would be less 
than 6 per cent upon that fair value. 
But by an allocation of the value of 
the property between the classes of 
service affected by the Commission's 
order and the classes not so affected, 
the master found that the domestic 
and commercial lighting part of the 
business would be yielding a return 
of 8 per cent upon the value of the 
property used in this branch of the 
service. On the basis of this alloca- 
tion, the master ruled the rate non- 
confiscatory and valid, and recom- 
mended a denial of a permanent in- 
junction. 


_— New England Power Asso- 
ciation, on taking control of the 
Worcester Company, dropped the 
suit. The New England Power Asso- 
ciation, a Massachusetts voluntary 
association, has extensive interests in 
many of the Massachusetts utilities, 
and doubtless the decision to drop the 
case was influenced almost as much 
by the expectation that the totality of 
its interests would fare best by not 
antagonizing the Commission at the 
present time as by the unfavorable 
conclusion of the master’s report. 


HE Cambridge Electric Light 
Company also appealed its case, 
but with even less success. In deny- 
ing an application for an injunction 
pendente lite, the District Court said: 


66 Ibid. p. 91. 


“The plaintiff contends that the 
Department has proceeded upon the 
Massachusetts theory of valuation in 
disregard of the principles established 
by the United States Supreme Court. 
In the case of the Worcester Elec- 
tric Light Company, the court evi- 
dently so viewed the findings of the 
Department, and the injunction was 
granted. 23 F.(2d) 891, P.UR. 
1927E, 796. In the present case, 
which was decided by the Depart- 
ment after the Worcester Case had 
been decided by the court, the De- 
partment explicitly states that its val- 
uation has been arrived at under the 
rules of the United States Supreme 
Court. There is nothing in the rec- 
ord which warrants us in ignoring 
or disregarding this statement. The 
value found is a fact, in determining 
which the Department declined to ac- 
cept the evidence of value now sub- 
mitted to us by the plaintiff. We 
are not dealing with the case on full 
proofs, but only in a preliminary way 
and on the evidence as it stands. No 
sufficient reason is shown for reject- 
ing the decision of the Department, 
which, as above stated, is presump- 
tively correct, in favor of affidavits 
submitted by the plaintiff, largely 
from the same witnesses whose testi- 
mony in extenso was regarded as un- 
convincing by the Commissioners.” ® 


I* the Cambridge Case the Commis- 
sion was more prudent and less 
outspoken in its condemnation and 
rejection of the Federal present fair 


value rule. In both cases it stated 
that its conclusions were based upon 
the principles enunciated by the Unit- 
ed States Supreme Court in McCardle 
v. Indianapolis Water Company. 

In the Worcester Case, it was per- 
fectly evident that its procedure did 
not so conform to the practice ap- 
proved by the Federal Courts; and 


6 Cambridge Electric Light Co. v. Attwill, 
25 F. (2d) 485, 487, P.U.R.1928E, 253, 257. 
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there is no evidence in the Cambridge 
case to lead one to believe that its 
mode of procedure was any different 
from that in the earlier case. 

The Cambridge Case was dropped 
by the company. The evidence in 
support of its case was not particular- 
ly strong, for, as the Commission 
stated in its report, the estimated re- 
turn from the domestic and commer- 
cial lighting business (which alone 
was affected by the Commission’s 
order) upon the value of the property 
used in these classes of service was— 
even on the company’s own allocation 
—in excess of 6 per cent. Further- 
more, it is rumored that the com- 
pany’s valuation did not turn out as 
well as expected. 


| pany then, can be said regard- 
ing the validity of the Massa- 
chusetts practice of rate regulation ? 
Since neither of these cases were 
carried to the Supreme Court we have 
no final authority expressed on the 
question. But it is fairly self-evident 
that the Federal Courts look with 
disfavor upon the so-called Massa- 
chusetts policy of prudent invest- 
ment, and that they are prepared to 
give no consideration to any claims 
of the Massachusetts Commission 
that they are exempt from compliance 
with the controlling Federal rulings. 
Also the Worcester Electric Light 
Company’s appeal indicates that 
where the Commission is so rash as 
to state its refusal to apply the pres- 
ent fair value doctrine approved by 
the United States Supreme Court, the 
courts will grant an injunction with- 
out any very detailed examination of 





68 Re Cambridge Electric Light Co. P.U.R. 
1928C, 24, 27. 
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the particular facts and figures in the 
case. 

The Massachusetts Department of 
Public Utilities was quite apparently 
annoyed and irritated that these two 
companies should presume to appeal 
from its orders and resort to the 
Federal Courts. For a number of 
years, the Massachusetts Commis- 
sions, in various reports and decisions, 
had advanced several reasons why 
they believed the Federal rule to be 
nonapplicable to the regulation of 
rates in that state: 

(1) The Massachusetts concept of 
utilities as agents of the state was sug- 
gested as being of importance. 

(2) It was urged that by incorpo- 
rating in the state, a utility entered 
into an implied contract to accept 
without resistance the form of regu- 
lation followed in Massachusetts. 

(3) It was stated that the long con- 
tinued regulation of security issues so 
that the actual investment could be 
readily and accurately determined jus- 
tified the use of that investment as 
the rate base. 

(4) It was held that the Commis- 
sion regulated only the maximum 
rates that might be charged and that, 
by voluntarily establishing lower 
rates, the company was estopped from 
alleging the rates fixed by the Com- 
mission to be confiscatory. 

(5) It was pointed out that the 
franchises and easements of the utili- 
ties in the highways were subject to 
revocation and that their charters 
might be appealed or amended. 


| a special report to the legislature 
in 1927, the Department had de- 
clared that to be compelled to apply 
the present fair value doctrine in 
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Massachusetts would result in condi- 
tions “too cumbersome, inefficient, 
and expensive to be tolerated.” ® Fol- 
lowing the appeal of the Worcester 
Electric Light Company to the fed- 
eral courts, the Commission submit- 
ted, in December 1927, another special 
report to the legislature in which it 
emphasized the dangers it anticipated 
from any attempt to enforce its com- 
pliance with the Supreme Court doc- 
trine.” It also submitted, with its 
recommendation and the support of 
the governor, a bill designed to ex- 
empt the Massachusetts Commission 
from applying the present fair value 
doctrine. In essence the proposed 
bill provided for the establishment of 
contractual relations between the state 
and the gas and electric companies. 
Those companies which should enter 
into such a contract were to be per- 
mitted, on application to the Depart- 
ment, to readjust their capital struc- 
ture, by capitalizing all premiums paid 
on their capital stock plus that pro- 
portion of the surplus as had been re- 
invested at the expense of stockhold- 
ers who had received an average divi- 
dend of less than 7 per cent on the 
par value of the capital stock and 
premiums paid thereon. The new 
capitalization, however, was not to be 
in excess of the net fair value of the 
property, nor in excess of the amount 
expended by such company in the 
purchase of its property. Such read- 
justment of the capitalization was to 
constitute a contract whereby the 
company should agree to accept with- 
out question any public regulation 
and supervision provided by the legis- 


69 Mass. House document 1150 of 1927. 
70 Mass. House document 169 of 1928. 
71 Mass. House document 170 of 1928. 


lature, so long as its income permitted 
the payment of dividends sufficient to 
maintain the market value of its stock 
at or above par. 

To force the reluctant companies to 
enter into this contractual relation, 
the proposed bill provided that such 
companies as did not accept should 
not be given the power to take prop- 
erty by eminent domain, nor should 
they be permitted to issue any addi- 
tional stock or bonds, and that the 
present statutory provisions which re- 
quire any municipality about to en- 
gage in the gas or electric business 
to purchase any local property of the 
existing gas or electric company, if 
the latter chose to sell, should not ap- 
ply. 


5 ip legislation was bitterly op- 
posed by the gas and electric 


companies of the state. The commit- 
tee of the legislature to which the bill 
was submitted was of the opinion that 
the proposed measure would be con- 
strued as coercing a company into a 
contract and hence would be held un- 
constitutional. The committee, there- 
fore, reported unfavorably and the 
bill was allowed to drop for the time. 

In the report which the Department 
submitted to the legislature last De- 
cember, it repeated its objections to 
the Federal present fair value rule, 
and recommended two _ alternative 
pieces of legislation for enactment.” 

As a first choice, it resubmitted the 
bill proposed last year—modified to 
omit those provisions which would 
deny to companies failing to enter 
into contract with the state the power 


72 This report is quoted in Pustic UTILI- 
TIES ForTNIGHTLY, January 10, 1929, at pages 
13-17. 
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to take property by eminent domain 
or to issue additional securities—and 
affirmed its belief in the constitution- 
ality of such a measure. 

Its second proposal was to the ef- 
fect that the legislature should repeal 
the present statutes which require 
municipalities to purchase the prop- 
erty of local gas and electric com- 
panies, if the companies elect to sell, 
before the municipality may engage in 
the business. The intended purpose 
of this second proposal seems to have 
been to make the companies submit 
to state regulation under a threat of 
permitting competition by municipal 
plants if the private company should 
resist. Again the gas and electric 
companies fought against the pro- 
posed legislation; and well they 
might, for any such bill would tend 
to precipitate the whole question into 
politics, with local politicians using 
the threat of municipal competition to 
compel the companies to comply with 
their (the politicians’) wishes. 


i ‘o date the only outcome of the 
proposal has been an amendment 
to the statutes governing the munic- 


ipal acquisition of plants owned 
and operated by private companies. 

Hereafter, if the company elects 
to sell, the price to the municipality is 
to be based upon the cost less depre- 
ciation, as determined by the Depart- 
ment of Public Utilities. The com- 
pany is privileged to withdraw its 
offer to sell if it is dissatisfied with 
the price fixed. Also the municipality 
need not buy if it considers the price 
too high; but if the company is satis- 
fied with the price and the municipal- 
ity refuses to pay it, then the mu- 
nicipality may take no measures to 
enter the business for a period of two 
years. 

If the rumors that come out of the 
North are to be believed, the end of 
the controversy is not at hand. 

All concerned with the problems of 
the state regulation of public service 
companies will await with interest the 
next attempt of the Massachusetts 
Department of Public Utilities to 
avoid the necessity of complying with 
the Supreme Court rule that the 
amount of return to which utilities 
are entitled shall be calculated on the 
present value of their property. 





No Lollypops on a Utility Executive’s 
Expense Account 
ein are unable to see, by any process of reasoning, 
how candy, cigars, re-nickeling Stutz automobiles, 
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paying club expenses and treating others at luncheon clubs, 
washing automobiles, and the like, can constitute a fair 
operating expense of a utility. We have no disposition to 
sit in judgment upon the epicurean tastes of these officers 
so long as they meet the costs of their fastidious desires 
out of their individual income, but when it comes to pass- 
ing such expenses to the patrons of the utility we have 
something to say.” 

—CoMMISSIONER JONES OF THE INDIANA COMMISSION. 
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How “Secure” Are 
German Utility Securities? 


Over $18,000,000,000 of American money are invested 
in foreign countries. Of this vast sum several hundred 
millions are invested in private enterprises in Ger- 
many; a great part of it in public utility corporations. 
What is the prospect of getting a return from it? The 
author of this article who has just returned from 
abroad was commissioned by PUBLIC UTILITIES ForT- 
NIGHTLY to express a trained journalist’s observations 


on this point. 


By JOHN T. 


oRE than eighteen billion dol- 
M lars of American money has 
been invested in foreign 
countries. That was the amount esti- 
mated several months ago by mem- 
bers of the United States Senate and 
it seemingly won the tacit approval 
of those in the financial world whose 
estimates are accounted valuable. An 
estimate of twenty billion dollars to- 
day doubtless would be not very far 
from accurate. 

That vast amount is said by all 
odds to be the largest which ever left 
the shores of a single country in all 
history. It is, in fact, larger than 
the funded debt of the United States. 
Measured by the standards of even 
the past generation, it is a sum al- 
most incomprehensible in its extent. 
An ancient Croceus or Midas would 
rub his eyes and believe he had awak- 
ened in a land of fairy tales. 

That sum, of course, represents a 


Here they are. 
LAMBERT 


substantial part of the savings of a 
people whose productive capacity, 
earnings, and savings constitute the 
eighth wonder of the world. Much 
of their loans has been invested in 
public utilities throughout the world. 

In Latin America, for example, the 
utilities investments exceed the Amer- 
ican holdings even in oil, and that in- 
cludes Mexico. 

It is quite likely that the American 
utilities investments in Europe exceed 
any other branch of business with the 
possible exception of the loans made 
directly to French municipalities for 
their revival from the wreckage of 
the war. The German railroads are 
known to have obtained a single loan 
of 300,000,000 marks for improve- 
ments, while German shipping, the 
steel industry, and the chemical trades 
began their march toward revival on 
the borrowings which they were en- 
abled to make in this country. 
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Ww" those fundamental and im- 
portant facts in mind, many 
American holders of foreign public 
utility securities have been asking that 
some observations be made in Ger- 
many of the merit of those loans and 
the prospect of their sound invest- 
ment. It is not a technical, financial 
analysis that they desire, but a report 
of the obvious surface conditions 
from one who has been in the busi- 
ness of reporting current events for 
twenty years or more. 

Are the people of Germany, her 
business men and employees, indus- 
trious? Are they working with a will 
to overcome the enormous burdens 
imposed upon them by their defeat 
and the subsequent decisions of Ver- 
sailles and the reparations confer- 
ences? Are they attempting an hon- 
est revival of their industries? What 
is their temper and spirit? Are they 
down and out, or will they in all likeli- 
hood come back? 

Those are the straws which show 
which way the wind blows. The 
answers to those questions certainly 
would contain some measure of Ger- 
many’s capacity to guarantee the safe 
return of the enormous sum of Amer- 
ican money loaned to her people. 


A* accurate estimate of the 
amount actually invested in 
Germany can be based somewhat on 
a statement made by Mr. Brauweiler, 
who is the president of that nation- 
wide organization which we would 
term in this country, “The National 
Association of Employers.” He said 
that the private industries of Ger- 
many are paying $250,000,000 an- 
nually in interest alone on borrowed 
money. Practically the entire capital 
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represented by that interest was se- 
cured in America. As evidence of 
the fertile field for American loan- 
ings, the financial director of the 
great German railroad system told me 
that he would like to obtain 300,000,- 
000 marks yearly for an indefinite 
number of years, the sums to be ex- 
pended solely upon improvements of 
the existing system. 

Germany is a hive of industry. Its 
employers recognize for themselves 
no fixed hours of labor. They are at 
it at least eleven hours a day. In the 
general offices of the North German 
Lloyd, I saw a sign prominently dis- 
played in English: 

“If you have nothing to do, don't 
do it here.” 

That sign spoke the motif of Ger- 
man life wherever I observed it. It 
was there that I was first told that the 
German workers are working with a 
courage, fortitude, and fidelity that is 
almost beyond comprehension. 

There is no room in Germany for 
the sluggard and drone. The German 
must work to live. 


| Nposenereengl the German is not a 
vandal. The thought of indus- 
trial sabotage is farthest from his 
mind. Herr Stimming told me that 
the property of the North German 
Lloyd never was in jeopardy for a 
moment during the memorable strike 
of last year. The agitator gesticu- 
lated and agitated, but Stimming told 
the workers that so long as they re- 
mained idle, so long as they failed to 
produce, there certainly could be no 
“larger share of the fruits of toil” to 
be distributed among them, and they 
listened to him. They returned to 
their work, determined to atone for 
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Germany’s Ability to Liquidate American Loans to Public 
Utility Enterprises May Vanish Unless— 

we geen is hard up. Of that there is no doubt. 

Rents are expensive. Food is high. In fact, the 
cost of living is at least 50 per cent in excess of the early 
war period and the earning power of the people has not 
expanded, Taxes are exorbitant. The business 
man’s overhead expenses, resulting solely from taxes, are 
eleven times above the post-war charges. The 
German is working in a fatalistic mood. He believes that 
he is bearing a burden too onerous and altogether too heavy 
for him to carry for any period much longer. . . . If 
Germany is allowed to totter and fall, her experiment 
with democratic government will collapse, and her ability 
to liquidate the American loans made to her will vanish. 
If she is helped and encouraged, she will become firm 


as a rock.” 





their cessation from it, and the 
Bremen and the Europa today stand 
out as the symbols of their energy and 
loyalty. 


. I ‘HE extreme left wing of all Ger- 
man political parties captured a 
few of the cities in the upheavals 


which followed the revolution. Infla- 
tion had destroyed all values and 
robbed the Germans everywhere of 
the fortunes or nest eggs which had 
been created by their notable thrift in 
earlier days. Women rushed with 
their small savings to the market 
places before noon ere the latest quo- 
tations would destroy utterly what 
had remained of their savings. The 
French marched in and seized the val- 
uable mineral stores in the Saar and 
Ruhr. Those were the days that tried 
the very souls of the Germans, but 
they manifested a patience which will 
stand eternally to their credit when 
history is finally written in a non- 
hysterical mood. 


The ancient castles, which typified 
the recent state of an empire which 
had ruled them with a heavy hand 
and had led them to miseries of war’s 
defeat, were permitted by these suf- 
fering people to stand unharmed. 
Even the statutes erected by the 
Kaiser to his family predecessors are 
to be seen still unmarked in one of 
the principal avenues of Berlin. Ger- 
many is wonderfully rich in art and 
architecture and the average German 
has an appreciation of their art and 
historical values which overcame any 
little thought of sabotage which he 
possibly entertained during the sever- 
est period of his crisis. 

Such a psychology of patience and 
respect for traditions is manifest 
throughout the land. It can be 
counted one of the strongest guaran- 
tees of American money investments. 
Those people will do their utmost to 
prevent the dissolution of their na- 
tion and the forfeiture of their hon- 
est obligations. 
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HE German is a direct dealer. In 

his hotels, cafes, restaurants, re- 
tail stores, and similar commercial 
establishments to which the feet of 
the American traveler beat a path, 
you get what you buy at the price you 
agree to pay for it. There are no 
extraneous charges or devices of sub- 
terfuge which they conceive to mulct 
their patrons. Neighboring countries 
have much to learn in that respect. 
Among all the groups of American 
tourists met on the continent there 
was universal commendation of the 
treatment they had received in Ger- 
many and unanimous agreement that 
the other countries might well take 
pattern after it in their treatment of 
Americans. 

Her wheat fields were teeming 
with bumper crops. Aged men, in- 
firm old women, and immature chil- 
dren worked beside each other in the 
race of the harvest to beat the first 
frosts. We saw men stripped to the 
waist at work in the steel mills, on 
the railroad rights of way, and on the 
highways. Women sweeping the city 
streets and hauling the two-wheeled 
carts still used in the villages for de- 
livery purposes. 

The cabarets emulate America. 
“Rainbow Round My Shoulder” and 
“You’re the Cream in My Coffee” 
came floating through the curtained 
windows, but the patronage of them 
is still principally American. The 
picture houses are modest in size and 
in price, but they evidently had no 
need for “S. R. O.” signs. Radio 
shops, here and there, but still far 
from being in common use in the 
average German home. Uncle Sam 
has one auto to every 3 of his peo- 
ple, Germany has one to every 367. 
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Few heavy, comfortable, high-priced 
cars in use. Most of them toy-like 
roadsters that one could use for a 
watchcharm. People who are hard 
up are buying food, clothing, and 
shelter, not spending their money for 
radios, autos, and movies. 


(a is hard up. Of that, 
there is no doubt. Rents are ex- 
pensive. Food is high. In fact, the 
cost of living is at least 50 per cent 
in excess of the early war period and 
the earning power of the people has 
not expanded. The day laborer re- 
ceives about $1.50 a day, the domestic 
possibly $15 a month, that is if she 
will cook, serve, take care of the 
house and the children, and accept but 
one afternoon off a week. 

Taxes are exorbitant. Mr. Brau- 
weiler estimated that the business 
man’s overhead expenses, resulting 
solely from taxes, are eleven times 
above the post-war charges. Ger- 
many’s governmental budget for the 
year was about $2,500,000,000 and 
her reparations payments $640,000,- 
000. She has but half the population 
of the United States and an area, 
since she was stripped of her colonies 
and immediate lands of value, smaller 
than the state of Texas. From that, 
she must produce a budget expense 
much more than half of Uncle Sam's, 
and reparations, which go entirely to 
outside countries without any value to 
her, in excess of one-sixth of what 
we spend for all National Government 
purposes. 


Siew coffee shop and the beer gar- 
den are the most common be- 
cause they are the least expensive 
forms of entertainment and diversion. 
Here you can sip a single seidel of 


































beer, sit all night, and listen to the 
music of a good orchestra. The wait- 
er does not present a bill until the 
customer calls for it. To do so is bad 
form in Germany. In the coffee shop, 
you will find the German mother and 
her child attempting to satiate an ap- 
petite for the creams and confections 
denied them during the war. It can 
hardly be said that these are evidences 
of extravagance which would dissi- 
pate their ability to repay. 


W: heard, ere arriving in Ger- 
many, some complaints of in- 
ternal extravagances. Huge sums 
had been loaned the steel, shipping, 
and chemical industries, we were told, 
and the government had further 
manifested its extreme indulgence in 
the grant of the unemployment fund, 
which had cost $200,000,000 in its 
initial year. These, we were told, 
combined to make the tax burdens 
really burdensome and to impair Ger- 
many’s capacity to pay the full of 
reparations to her former foes. Once 
in Germany, we heard explanations of 
those loans, subsidies, and appropria- 
tions which, at least, suffice to satisfy 
the German mind. If government 
loans were not made, those basic in- 
dustries would have had no chance 
whatever of revival and her domestic 
conditions would have become abso- 
lutely impossible of repair. Further- 
more, they were scant compensation 
for the losses sustained by those in- 
dustries through war service or the 
penalties of Versailles. More than 
2,500,000 people were out of employ- 
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ment in the severest winter Germany 
had suffered in fifty years, and if the 
government had not provided some 
form of relief for them, no matter 
how small, and had wantonly ignored 
their suffering, the people would have 
turned upon their government, revolu- 
tion and anarchy would have pre- 
vailed, and there would have been no 
authority left from which to expect 
reparations, or earning power. 


7 German, as I saw him, is 
working in a fatalistic mood. He 
believes that he is bearing a burden 
too onerous and altogether too heavy 
for him to carry for any period much 
longer. Somehow, somewhere, relief 
will come to him, he expects and 
hopes. That relief will come from 
America, through its influence with 
the Allied Nations, he believes, but 
when and in what form he has no 
assumption. He is convinced that he 
can not forever sustain the huge cost 
of reparations and the loss of his col- 
onies and his mineral lands to his 
west, and the rich agricultural lands 
to his east, which were taken from 
him and given to Poland. 

The outstanding question is how 
long his patience can be maintained ; 
how long it can survive before reach- 
ing the breaking point. If Germany 
is allowed to totter and fall, her ex- 
periment with democratic government 
will collapse, and her ability to liqui- 
date the American loans will vanish. 
If she is helped and encouraged, she 
will become firm as a rock. 





Should commercial acronautics—the newest public utility— 
be regulated by the Interstate Commerce Commission? 
Senator Hiram Bingham answers “No!”—in a coming 
issue of Pustic UTILITIES FoRTNIGHTLY. 
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Remarkable Remarks 





CuHarLes W. Norris 
U. S. Senator from Nebraska. 


Henry L. DoHerty 


WaLtTer WINCHELL 
Broadway columnist. 


J. W. McIver 
Manager of Publicity, Edison 
Lamp Works. 


Tuomas N. McCarter 
President, Public Service Co- 
ordinated Transport. 


WittiaM Peter HAMILTON 
Editor “The Wall Street Journal.” 


R. T. Hiccins 
Chairman, Connecticut Public 
Utilities Commission. 


Martin INSULL, Jr. 
President, Midland United Co., 
Chicago. 


Puitip CaBor 
Professor of Public Utility Man- 
agement, Harvard University. 


FRANKLIN P. ADAMS 
Columnist of the New York 
World. 


Dr. Witt1am E. MosHeEr 
Of Syracuse University. 


“Every one trying to influence legislation is a lobby- 
ist.” 
* 
“If we did not have difficulties, any office boy could 
run our business. We are developed by overcoming 
obstacles.” 


> 


“Most senior partners of local banking firms won’t 
ride in the same elevator, so that, in case of accident, 
one will survive.” 

Sd 

“The telegraph companies have found it necessary to 
point out the excellences of their service. Why? Air 
Mail!” 

* 

“Tt is now no longer with street railways a question 
of defining excessive return, but rather a question of 
securing any return.” 


¥ 


“If activity in Wall street greatly contracts, then you 
can bet that within a few months the business of the 
country will contract also.” 


¥ 


“A refusal (by a public utility) to comply with un- 
reasonable public demands is no violation of its trust.” 


¥ 
“Because the gas business is the senior of the utility 
businesses it is unfortunately subject to being thought of 
as the most old-fashioned of the utility businesses.” 
* 
“An industrial organization which tries to stand still 
will soon begin to disintegrate.” 


¥ 


“It seems to us that the least the electric light com- 
panies could do to honor Edison would be to give us 
consumers a month’s supply of illumination free.” 


* 
“There are not a few (public utility) organizations 
which expect the Public Service Commission to serve 
as their conscience.” 
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Rosert P. Pace, Jr. 
Of the National Automobile 
Chamber of Commerce. 


Preston W. ARKWRIGHT 
President, National Electric 
Light Association. 


Observation by a friend of 
Thomas A. Edison. 


Dr. J. H. PARMELEE 
Director of the Bureau of 
Railway Economics. 


Epwarp N. Hurtey 
Former chairman, U. S. 


Shipping Board. 


Ep Howe 
Journalist and philosopher. 


O. O. McIntTYRE 
Newspaper columnist. 


Oscar H. Foce 
Former President, American 
Gas Association. 


“Too many citizens today are satisfied with the opiate 
of regulation. You cannot make more street space by 
the mere passing of an ordinance.” 


- 


“The basis of the capital of the electric light and 
power company is physical property. Its securities are 
not issued upon intangibles such as trademarks, good 
will, public taste, individual preference.” 


> 


“Picture an electric-lightless, an electric-powerless, a 
telephoneless, a motion-pictureless, a phonographless 
world, and a faint realization of his greatness dawns 
upon us.” 


» 


“The increased speed with which freight is now mov- 
ing by rail, as compared with eight or nine years ago, 
has contributed hundreds of millions of dollars annually 
to industry.” 


* 


“Today it requires 25 per cent less working capital 
than it did six years ago to manufacture and sell our 
wares in America, that reduction being due to our ef- 
ficient and fast railroad service.” 


> 


“Kansas has a governor who is very active for re- 
form, and always demanding lower rates for public 
utilities. The railway commission has lately 
discovered that rates in Kansas are lower than else- 
where, and there is now talk of an advance. . . . Is 
it possible we have more relief than we are entitled to?” 


+ 


“One of Manhattan’s hurricane executives with the 
wind in his teeth and a brain forming new projects, 
has not slept more than four hours a night in fifteen 
years and usually awakens at hour intervals for five or 
ten minutes. He is in superb health and says more 
sleep makes him sluggish next day.” 


° 


“The utility industry today is big—it will be bigger— 
and properly so, because it rests upon a basis of almost 
universal service. Those who are over-awed by mere 
magnitude and raise the old cry of “trust” overlook the 
fact that under the broad policies of customer owner- 
ship and the wide distribution of securities, utilities are 
not a ‘trust’ but, as I have elsewhere said, a trustee- 
ship for thousands of wage earners, families, and busi- 
ness men and women in every section of the country.” 
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The Right to Rebel 


Against Utility Rates 


Refusal to pay the prices established by constituted 
tribunals is the privilege of everyone—but a lawless 
method of resistance leads but to anarchy 


By ELLSWORTH NICHOLS 


ESPECT for law and order does 
R not seem to be an outstanding 
virtue in these days. 

We expect habitual criminals to 
flout the law, and we know what to 
do with them when we catch them. 
But it is amazing to see persons who 
are ordinarily looked upon as law- 
abiding citizens set themselves up as 
superior to certain laws and orderly 
procedure. This is not a lecture on 
the lawlessness inspired by Prohibi- 
tion, but an attempt to point out some 
aspects of this lawless spirit as it af- 
fects public utilities. 

The man who looks out of the win- 
dow when the conductor passes down 
the aisle of a car to collect fares, fur- 
nishes one example. Some folks have 
a peculiar streak of dishonesty which 
permits them to cheat the traction 
company out of a fare without a 
qualm of conscience. Little argument 
is needed to convince the great mass 
of patrons that this is a wrong atti- 
tude, although it is a corporation 
which is cheated. Even those who 
are addicted to this petty thievery, in 
many cases, realize that they are not 
playing fair. 
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N dealing with another form of 
lawlessness, it is not so easy to 
convince people that they are wrong. 
Examples of this recently threw cer- 
tain districts in Pennsylvania into a 
turmoil. Water rates were fixed by 
the Commission in a legal manner, 
but they were thought by many con- 
sumers to be excessive. These people 
did not say to the company: 

“We don’t want your service unless 
you lower rates.” 

They said, in effect : 

“We demand your service, but your 
rates are high and we will not pay 
you.” 

Attempts by the company to shut 
off service were met by threats of 
bodily harm to utility employees, and 
active resistance to all efforts to deny 
service. 

When the shut-off men tried to dis- 
continue water to one woman con- 
sumer who would not pay her bill, 
she sat on the shut-off valve until 
they went away. Other patrons 
poured melted lead on the valves. All 
were actuated by the belief that be- 
cause rates were higher than they 
thought justifiable, they had a right 
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to refuse payment. But, strange to 
say, they had no compunctions about 
demanding service. 

Public officials used their offices to 
prevent the company from turning off 
service. One employee who started 
to disconnect a consumer’s service 
line, in disobedience to an order by a 
policeman, was arrested; he had vio- 
lated no law in regard to this, so he 
was charged with having indistinct 
license plates on his auto. Without 
legal basis, those who were sworn to 
uphold the law used their powers to 
prevent the company from doing what 
it had a legal right to do. 

Here was no petty cheating, but a 
concerted effort to deprive the public 
utility of its legal rights. The com- 
pany asked rates legally established 
by the method prescribed by the law 
of the land. It had the right and was 
obligated to collect these rates until 
they were changed by law. The re- 
fusal of patrons to pay gave the com- 
pany a legal right to refuse service,’ 
the same as a grocer may refuse to 
sell you groceries if you do not pay 
for them. 

Continuance of service to those 
who did not pay would have subjected 
the utility to severe criticism, for 
losses from unpaid bills would have 
to be made up by higher charges to 
those who did pay. This would have 
been improper discrimination against 
these other patrons.” 

1 McDaniel v. Springfield Waterworks Co. 
48 Mo. App. 273; State ex rel. Milsted v. 
Butte City Water Co. 18 Mont. 199, 44 Pac. 

; Bradley Beach v. Monmouth County 
Water Co. (N. J.) P.U.R.1917C, 602; Powell 
v. California Water Co. (Pa.) P.U.R.1916E, 
874; Hayes v. Panther Valley Water Co. 
(Ea) PUR. 1917E, 217. 

2 Re Elkhorn Light & Water Commission 


(Wis.) P.U.R.1924B, 484; Re Farmers Foun- 
tain Teleph. Co. (i1l.) P.U.R.1924E, 197; 


Finally the matter got into court, 
and the judge nailed down to facts 
many wild opinions as to the lawful- 
ness of these actions. He said in 
part: 

“It seems that there are too many 
agencies attempting to  ingratiate 
themselves with the public without 
actual knowledge of conditions. If 
solicitors of municipalities nine 
months ago interpreted the law cor- 
rectly and advised their respective 
clients to pay bills, present trouble 
would be avoided.” 


He pointed out that irrespective of 
his own opinion in regard to the rea- 
sonableness of rates, the rate ques- 
tion was entirely up to the Public 
Service Commission, and the company 
had the right to discontinue service 
when consumers refused to pay the 
rates legally in effect. He continued: 


“There is too much political at- 
mosphere surrounding the fight. So- 
licitors have not the courage to give 
correct legal decisions.” 


Thus, through the failure of public 
leaders to advise as to the law, and 
the development of the idea that the 
patrons were above the law and not 
subject to it, a small rebellion was 
brewing and lawlessness prevailed. 
Those who should have been leaders 
in the observance of law and order 
were leaders in flouting the law and 
creating disturbance. 


HIS is not a unique case. In 
other parts of the country pa- 
trons have been urged not to pay their 
bills, as in the case of a gas company 





Gary Heat, Light & Water Co. v. Christ 
(Ind.) P.U.R.1921C, 355; Re Hyrum City 
Municipal Electric Plant (Utah) P.U.R. 
1924D, 525; Re Langdon Teleph. Co. (Kan.) 
P.U.R.1916D, 643; Re Streeper (Utah) 
P.U.R.1924B, 392. 
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Lawless Resistance to Utility Rates Breeds Con- 
tempt for Both Courts and Commissions 


“We cannot blame those who refuse to take service 


because they do not like the rates. 


We cannot 


severely blame those who do not know what their rights 
are and who follow the advice of those who should know. 
But excuse seems to be lacking in the case of those who, 
in disregard of legal authority, foster a lawless spirit and 
breed disrespect for the courts and Commissions which are 
established and functioning for the public welfare.” 





in New Jersey, when, last March, city 
officials advised consumers not to pay 
gas bills. And in St. Louis, a letter 
to the editor of the Post-Dispatch 
contained this sentence: 


“Should we pay 10 cents fare be- 
cause the State Public Service Com- 
mission authorizes that fare?” 


If we don’t accept the authority of 
duly constituted tribunals, what au- 
thority shall we accept—each of us 
his own will? That is anarchy. 

Refusal to pay rates is the privilege 
of everyone, but this confers a cor- 
responding privilege upon the public 
utility of refusing service. There can 
be no criticism of the legality of the 
action of a patron who directs public 
attention to his dislike for rates by 
refusing payment and then concedes 
the right of the company to refuse to 
serve, as is the case of Mr. Lux of 
North Milwaukee. 


M®* Lux, who some time before 
had been elected alderman on 
an out and out platform of annexa- 
tion to the city of Milwaukee, had 
used as a campaign argument the 
possibility of having one fare zone to 
North Milwaukee instead of two 


zones. When, after annexation, the 
two zones continued, Mr. Lux started 
boarding cars; each time he refused 
to pay zone fares and he was forth- 
with ejected from the conveyance. 

In calling a truce he said that his 
objective in refusing to pay zone fares 
was to focus public attention upon the 
fact that the citizens of the section 
were very much interested in the mat- 
ter and that he desired also to dis- 
cover what progress was being made 
before the Commission on the ques- 
tion of fare changes, and if there was 
any unnecessary delay in handling the 
case. After a conference with the 
city attorney and attorneys for the 
company he was convinced that no 
obstacles were being thrown in the 
path of an early solution, and he 
abandoned his attempts to ride for 
one fare. 


Fegan instance of the lawless 
spirit appeared later in North 
Milwaukee when “Pro Bono Publico” 
wrote to a newspaper : 


“Let’s not pay the usurious fare 
any longer, North Milwaukeeans! 
No court in the land will compel us 
to accept such manifestly unfair dis- 
crimination. We were promised one 
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fare and let’s demand it! Refuse to 
pay the extra 6 cents! Demand your 
rights! Pay one fare of 7 cents, a 
street car ticket, and defy the motor- 
man-conductor to throw you off! 
There isn’t a policeman who would 
arrest you for demanding your rights. 
Let’s fight for our rights if it is neces- 
sary to use a club!” 


The street railway on this occasion 
sought an injunction to prevent the 
newspaper from publishing such let- 
ters. The complaint alleged that the 
letter was an unlawful breach of the 
peace and prevented the orderly per- 
formance of business, and further it 
might inflame the public to rioting. 

We cannot blame those who refuse 
to take service because they do not 
like the rates. We cannot severely 
blame those who do not know what 
their rights are and who follow the 
advice of those who should know. 


But excuse seems to be lacking in the 
case of those who, in disregard of 
legal authority, foster a lawless spirit 
and breed disrespect for the courts 
and Commissions which are estab- 
lished and functioning for the public 
welfare. 


| apenas we little appre- 
ciate the complex system of pub- 
lic benefits involved in public utility 
operations and in the working of an 
orderly system of government. The 
individual too often overlooks the 
fact that his service would be greatly 
impaired if all customers refused to 
pay their share towards the cost of 
the whole service. 

Likewise, the individual citizen too 
often forgets that his safety and hap- 
piness would be threatened if all citi- 
zens placed themselves above the law. 





Our Constitutional Right to Safety at 


Railroad Crossings 


HE State has a constitutional right to insist that high- 

way crossings shall not be dangerous to the public. 
When reasonable public safety requires the abolition of 
grade crossings, the railroad cannot escape its duty to make 
them so by a plea of danger of bankruptcy. This does not 
mean that public safety requires great expenditures that 
unreasonably burden the railroads when less expenditures 
can reasonably accomplish the object of the improvement 
and avoid the danger, but if the danger is there, reasonable 
care must be taken to eliminate it. It is the duty of the 
court, when the cost is questioned, to determine whether it 
is within reasonable limits, states a ruling of United States 

Supreme Court. 
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WHAT READERS ASK 


Out of the mail bag of the Editor have come these 
questions; because they touch upon subjects of broad 
interest to those in the public utilities field, they have 
been selected for publication—together with the an- 
What questions do you want to ask? 


swers. 


QUESTION 
What do the newspapers mean by 
a “lobbyist?” 
ANSWER 


A “lobbyist” according to the dictionary, 
is a “person who solicits members of a legis- 
lature for the purpose of influencing legisla- 
tion.” Strictly speaking there is nothing un- 
lawful or even reprehensible about lobbying, 
but there has come into the term a new force 
of meaning, when or why it is not exactly 
clear. 

Some years ago, during the anti-trust agi- 
tation, certain industries sent representatives 
to Washington to establish offices where all 
the facts and information dealing with the 
conditions of that industry might be availa- 
ble to the legislature. These officers came to 
be known by such names as “the Steel Lob- 
by,” “the Railroad Lobby,” and so on. The 
industries justified this policy by saying that 
it was one of self-defense—that the only 
answer to the prevalent and uninformed spirit 
of corporation baiting was a proof of the 
facts. 

Many legislators claimed that the lobbyist 
did good work, furnishing technical data and 
information to the Congressmen who were 
too busy otherwise to understand legislation 
dealing with such industries. Nevertheless, 
the term as used by some journalists has 
come to have a sinister significance. It is 
apparently used to connote improper influ- 
ence brought to bear upon legislators to do 
the bidding of special interests. However, 
the term as used from a broad point of view 
still indicates nothing unlawful, merely a 
person anxious to secure the passage of cer- 
tain legislation and soliciting the votes of 
legislators to that end. It is conceivable that 
there may have been some lobbyists who used 
corrupt or at least questionable pressure to 
effect their purpose, but to say that all lobby- 
ists employed such tactics would be unfair 
and untrue. 


QUESTION 


What do the newspapers mean by 
the “power trust’ lobby? 


ANSWER 


* Newspapers which use this term apparently 

have in mind the Joint Committee of Na- 
tional Utility Associations with headquarters 
in the Washington Building, Washington, D. 
C., in charge of its counsel, the Honorable 
Joshua T. Newcomb, ex-Senator from New 
York state. Mr. Newcomb, in his testimony 
before the Federal Trade Commission inves- 
tigating the activities of his organization ad- 
mitted that its purpose was to dispense in- 
formation concerning utility affairs that were 
of a tendency to promote impressions fav- 
orable to legislation that would encourage 
such industries. He denied that his organi- 
zation had ever employed any unfair or cor- 
rupt practices or used any undue influence 
upon any legislator. This defense has been 
disputed by certain journalists and public 
men and appears to have developed into a 
controversy at the present time. 


e 


QUESTION 
What is the so-called “‘three-part 
rate’ for gas companies? Can you 
refer me to any cases in which it 1s 
discussed? 
ANSWER 
The three-part rate plan is essentially a 
plan for rates based upon a customer charge 
covering the expenses which are incurred 
for all customers regardless of the amount 
of service; a demand charge based upon the 
cost of having the plant in readiness to 


serve according to the prospective demand 
of each customer; and a consumption charge 


621 





PUBLIC UTILITIES FORTNIGHTLY 


based upon the actual amount of service fur- 
nished rae 

The three-part rate for gas companies is 
discussed in Re Joplin Gas Co. (Mo.) P.U.R. 
1927E, 149. Further discussions of this type 
of rate will be found in Re Carthage Gas 
Co. (Mo.) P.U.R.1925B, 517, and Depart- 
ment of Public Works ex rel. Spokane v. 
Spokane Gas & Fuel Co. (Wash.) P.U.R. 
1925A, 165. 


QUESTION 


How far can a State Public Serv- 
ice Commission inquire into the rea- 
sonableness of charges of a holding 
company to its subsidiary operating 
company? 

ANSWER 


This is a difficult question to answer. 
There is considerable doubt about it. It has 
generally been assumed by the Commissiorfs 
that they have the right to inquire into the 
reasonableness of operating charges. This 
would apply not only to charges of holding 
companies to their operating companies for 
services rendered or materials supplied, but 
to the charges of other corporations and per- 
sons to public utility companies. 

One of the questions often in dispute be- 
fore the Commissions was the reasonable- 
ness of the 44 per cent gross revenue charge 
made by the American Telephone & Tele- 
graph Company to its subsidiary companies 
as rent for receivers, transmitters, induction 
coils, etc., and for licenses and _ services. 
Commissions asserted their power to inves- 
tigate the reasonableness of this charge. 
Some approved it. Some allowed it, al- 
though disapproving the percentage basis. 
Some reduced the amount, and some made 
an allowance on a different basis from 
that called for in the contract. 
Southwestern Bell Telephone Case, 

S. 276, 67 ed. 981, P.U.R.1923C, 193, 
43 Sup. Ct. Rep. 544, which went to the 
Supreme Court, the Missouri Commission 
disallowed a considerable portion of that 
charge but this decision was not upheld by 
the Supreme Court. The Supreme Court 
held that there was nothing to indicate bad 
faith in the American Telephone & Tele- 
graph Company’s charge, and that the board 
of directors of the operating company exer- 
cised a proper discretion about the matter of 
requiring business judgment. “It must never 


be forgotten,” said the Court, “that while the 
state may regulate with a view to enforc- 
ing reasonable rates and charges, it is not 
the owner of the property of public utility 
companies and is not clothed with the gen- 
eral power of management incident to own- 
ership.” The decision of the Court on this 
point was unanimous. 

It will be observed that this decision goes 
to the root of the power to regulate. It is 
not something which can be corrected by 
statute. If the state should specifically au- 
thorize the Commission to disallow charges 
of this kind it would not follow that the 
Commissions would have legal authority to 
fix the reasonableness of such charges, as 
the Supreme Court declares that the state 
itself is not clothed with the general power 
of management incident to ownership. 

Therefore, this decision of the Supreme 
Court leaves the question of the power of 
State Commissions to disallow charges by 
holding companies for services rendered to 
their operating companies, merely because 
deemed unreasonable, in considerable doubt. 
The same rule would appear to apply to 
charges of other companies or individuals to 
the utilities. 


QUESTION 

What articles have appeared in 
your publication during the past 
twenty-four months relative to sub- 
metering ? 

ANSWER 

An article on “The Right of the Land- 
lord to Resell Current to Tenants” was pub- 
lished in Pusiic Utivities FortNiGHTLY in 
the issue of April 4, 1929, on page 365. We 
have published decisions relating to the mat- 
ter all of which are mentioned in that arti- 
cle. An article on “The Resale of Telephone 
Calls” was published in Pustic Urmities 
ForTNIGHTLY in the issue of July llth, on 
page 13. Although the principle is not iden- 
tical with that under the submetering propo- 
sition, underlying features are mentioned in 
the latter article which might be applicable 
in either case. In one opinion, for example, 
it was held that the uncontrolled reselling 
of telephone service by those unauthorized 
to conduct such a business is contrary to the 
spirit of the legislative regulation of public 
utilities companies. You will find that the 
question is raised in both instances, whether 
a public utility company should retain con- 
trol of its own service. 





and solely imposed by him, and passes the deficiency = created on to 


q “A rate system which relieves the individual consumer of costs directly 


other consumers, creates an mnjuet and unreasonable ra 
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What Others Think 





The Domination of Our Legislators by the Utilities 
—as Viewed by a Liberal 


HEN the legislators of 1929 have 

adjourned with a few minor ex- 
ceptions the power men have beaten 
every bill intended to make regulation 
more effective or intended to relieve 
the municipal ownership of power 
plants from the handicaps put upon 
it in earlier days. So states Mr. H. S. 
Raushenbush in the September 18th 
issue of The Nation, in an article that 
bears the title “The Triumph of the 
Power Companies.” He observes: 


“The essence of the story is this: Light 
and power are governmental services, so 
necessary and monopolistic in their char- 
acter that they must be controlled, in some 
form, by the Government. This is a Su- 
preme Court dictum. They are services 
which we have a right to ask be furnished 
as cheaply and abundantly as possible. We 
might perform them ourselves. We can 
turn them over to private enterprise to 
perform, and then try to regulate the per- 
formance. Except in those cases where 
cities insisted on having these services be- 
fore the companies were willing to give 
them, or where the companies got too 
stubborn about their rights to charge more 
than the traffic would bear, we have let the 
privately owned companies furnish the 
service. We tried at first to control them 
by cities. The granting of franchises 
turned into a pollution area. The com- 
panies also expanded. It was hard for a 
single city to regulate a company that ex- 
tended throughout a state. The states then 
began to regulate, setting up Commissions. 
The question of the day is: How well does 
that regulation work, and how can it be 
made to work better? With this goes the 
further question which all friends of the 
system have to meet: What chance is there 
of making it work better when every at- 
tempt to do so is defeated by the utilities ?” 


r. Raushenbush asks what chance 
there is of making Commission 


that power men like regulation and de- 
fend it. 

On the surface these two statements 
seem to be inconsistent. If the power 
companies like regulation, why should 
they attempt anything to make it more 
effective? Whether the proposed law 
would make Commission regulation 
more effective was probably the ques- 
tion at issue when the defeated bills 
were proposed. The statement that 
they would make regulation more effec- 
tive is, therefore, merely begging the 
question. The author says: 


“The essence of regulation is the ability 
to fix rates, and when you lose that ability 
you regulate no longer. That is exactly 
what, to a large extent, the Commissions 
have lost. They can no longer say: ‘You 
have put a certain amount of money into 
the business, you must be content with a 
fair return on that money.’ What they say 
now is: ‘You can earn a return on a large 
amount of money you never invested; you 
can cash in on the growth of the cities you 
serve, on the increased values of land, and 
we cannot stop you. We can try, how- 
ever, to limit the flights of your imagina- 
tion.’ These are two somewhat different 
things.” 


The author’s view undoubtedly is 
that any regulation tending to prevent 
the utilities from earning a return on 
the present value of their property 
would tend to make regulation more 
effective. It is conceivable that there 
might be a difference of opinion on that 
question. What the author means to 
imply is that the power companies have 
been strong enough to prevent legisla- 
tors from passing bills which they ought 
to pass ; that is to say, the enactment of 
bills which agree with his theory. The 


regulation work better when every at- fair inference from what he says is 
tempt to do so is defeated by the utili- that the legislators have been subjected 
ties, yet previously, the author asserts _ to this control. 
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This is not very flattering to the 
legislators. It overlooks the fact that 
there may be honest differences of opin- 
ion especially on economic questions. 


OME time ago a man made the fol- 

lowing remarkable statement : 

“For the past twenty years, ever since a 
startling change came into my life, 1 have 
been seeing the most remarkable things 
everywhere, titanic beings both in the sky 
and earth, scenes in the heavens that might 
out-rival descriptions of any visions here- 
tofore recorded, monstrous dragons and 
serpents and little serpents here and there 
doing all sorts of queer things from run- 
ning themselves along a staff that I might 
be carrying to showing themselves gobbling 
hundreds of humans at one snap of their 
mighty jaws. I have seen so many of 
these things everywhere that I have come 
to the conclusion after twenty years of 
such experience that they are not visions 
but absolute reality, and the deduction has 
come to me that a lot of earthly favors are 
extended to certain ones through their in- 
tentional aiding such monsters to gain their 
bellies’ full of choice human flesh.” 

Now, had this man proceeded to have 
a bill introduced in his legislature to 
prevent the granting of “earthly” fav- 
ors such as he describes, and had that 
bill failed to pass, he might have 
thought legislatures acted from im- 
proper motives; but it would be appar- 
ent to all except himself that they 
might honestly disagree with him with- 
out being subjected to some outside 
control. 

Mr. Raushenbush conveys the im- 
pression that he believes that there is 
no hope for ratepayers under the pres- 
ent policy of regulation. But the fact 
is that ratepayers have been saved vast 
sums of money, and that great economic 
savings have resulted from regulation 
of utilities by State Commissions. In 
the majority of cases utilities do not 
insist upon a return from the full value 
of their property, although they have 
the legal right to do so. 


-_ HE author observes that companies 
get too stubborn about charging 
more than the traffic will bear. No 
company, even if unregulated, could do 
that very long, no matter how stubborn 
it might be. No manager of a public 


utility would be foolish enough to think 
it could be done. There has been plenty 
of gossip about extortionate charges of 
utility companies, but it has not been 
borne out by the facts developed by 
investigation. It ought to be apparent 
that it is without foundation, since no 
business could greatly expand on any 
such basis. Charges have undoubtedly 
been higher than the mere cost of the 
service but that does not mean that they 
have been extortionate. 

Electric companies have in many in- 
stances voluntarily reduced their rates. 
There have probably been good busi- 
ness reasons for this, but the companies 
would not have reduced their charges 
if they were acting on the theory that 
they ought to exact the last penny for 
the service. It is one of the few indus- 
tries which have been able to do this, 
yet it is the one most frequently 
charged with extortion. 

There is nothing unusual in this since 
the world’s greatest benefactors have 
often been subjected to the more bitter 
criticism. For a thousand years or 
more, to take a single illustration, the 
practice of surgery was denounced as 
dishonorable. 


—" author says in conclusion: 


“There is no reason to believe that this 
record of power company victories will be 
changed next year under a similar scat- 
tering and random attack. Any changes 
to be made in the interests of the consum- 
ers will come only through heavy mobili- 
zation. There is little nourishment to be 
had in nibbling the insiders in the power 
industry out of the favorable positions they 
have captured inside the lines of regula- 
tion. They profit far too heavily where 
they are to yield lightly. They have con- 
centrated enough wealth to control the 
country and apparently that is exactly what 
they propose to continue to do.” 


This is rather a dark picture. The 
average man, however, is not so easily 
convinced of the truth of talk of that 
kind as he once was. One reason for 
this probably is that as the result of 
Commission regulation we know much 
more about utility business from the in- 
side out than we did when charges of 
this nature were so popular. 
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AIN’T NATURE GRAND! 


Popular Misconceptions 


and a Few Facts About 


Public Utility Management and Regulation 


tS was once a lawyer who got 
into trouble and was discovered 
by a newspaper reporter. The reporter 
wrote a story for his paper about the 
lawyer. Before publication the lawyer 
was called in and asked if he had any 
explanation to make. He first begged 
for the suppression of the story and 
when this was refused, he threatened 
a libel action if the article were pub- 


lished. The story was printed the next 
morning. 

That afternoon, while talking with 
another reporter, the lawyer said: 

“They might at least have called my 
attention to this matter and given me 
a chance to explain.” 

Readers of the lawyer’s statement 
might feel that he had been unfairly 
treated on the assumption that his state- 
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ment was true, but the trouble was that 
it was not in accordance with the facts. 

In a recent book on “The Useful Art 
of Economics,” by George Soule, the 
author says: 

“A question discussed more and more is 
why it is that the electric utilities, as a 
new and rapidly growing industry, have 
not adopted the Ford principle of con- 
stantly reduced prices, larger sales, and 
quicker turnover, instead of contending 
for larger valuations and higher rates. 
They may learn to do so as long as they 
see an opportunity for expanding markets; 
but, since they are monopolies, the chances 
are that when the possible market for their 
services becomes more nearly saturated, 
regulation or some substitute will still be 
necessary.” 


Bow of course, is not, as in the 
case of the lawyer, an intentional 
misstatement, but the author neverthe- 
less conveys the erroneous idea that the 
electric utilities are contending for 
larger values and higher rates. This 
has been true!in a few cases but it is 
not a correct picture of the situation. 

As a rule electric utilities are not in- 
sisting upon a return on the full value 
of their properties. The Chairman of 
the Wisconsin Commission has stated 
that in the hundreds of rate cases be- 
fore that Commission he could count 
on the fingers of one hand the com- 
panies who had insisted upon a return 
on the full value of their properties. 

Neither is the electric industry in- 
sisting upon higher rates. The oppo- 
site of that is true. There has been a 
steady tendency to decrease rates vol- 
untarily. The electric industry, in fact, 
is one of the few industries which have 
adopted the Ford principle of constant- 
ly reducing prices. 

Perhaps the author will still main- 
tain that he has stated the facts cor- 
rectly, but if so it will only show that 
in economic matters there is bound to 
be differences of opinion even as to 
facts. 


F economics is a “dismal science,” 
the author has done much to take 
the dismalness out of it in this new 
book. Mr. Soule takes issue with those 
who wave the flaming sword of “in- 


exorable economic law.” He holds 
that some form of economic control is 
not only possible but desirable. 

Instead of building up a conception 
of present day society from the needs 
of individuals striving for food, cloth- 
ing, and shelter, he looks at the social 
organization as it exists. He considers 
economic problems from the standpoint 
of “the national plant.” He discusses 
what this plant may be expected to do 
under proper management and treats 
what he calls certain sore posts such as 
coal, agriculture, and textiles. 

Among the instruments of control he 
discusses regulation of public utilities 
and says, among other things: 


“Regulation of these vast and growing 
industries is naturally a complex and dif- 
ficult task. The salaries of the Commis- 
sioners are small compared with the sal- 
aries paid by the regulated companies, 
their staffs are often inadequate, and the 
appointment of the Commissioners is not 
always as wise as it should be, dedicated 
as it is by political considerations in which 
the utilities themselves often have a great 
deal of influence. Decisions of Commis- 
sions which do not please the companies 
are usually appealed over their heads to 
the courts, where well-nigh interminable 
litigation causes long delay. The judges 
themselves are often inexpert in the com- 
plex economic questions involved, and the 
learned and high-priced counsel of the 
utilities sometime befuddle them still fur- 
ther. The result is that there is a grow- 
ing distrust and dissatisfaction with the re- 
sults of regulation. This applies more par- 
ticularly to the State Commissions than to 
the Interstate Commerce Commission.” 


TS has been, of course, consid- 
erable criticism of the Commis- 
sions, just as there has been criticism 
of the courts; but the statement that 
there is a growing distrust and dissatis- 
faction with the results of regulation is 


not borne out by the facts. So far as 
legislative action is concerned, at least, 
the tendency has been to strengthen 
rather than to weaken the hands of the 
Commissions, and where charges that 
Commission regulation has not been ef- 
fective have been made, and investiga- 
tions have followed, the reports as to 
the effectiveness have been favorable. 
The author refers to the problems 
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arising in connection with the determi- 
nation of the fair return on the fair 
value of public utility companies and 
says in effect that the courts have con- 
fused the question by failing to enun- 
ciate any principle showing how much 
consideration should be shown to the 
various factors bearing on value. He 
then says: 


“It is no wonder, under these circum- 
stances, that in spite of regulation sup- 
posed to limit the utilities to a ‘fair re- 
turn,’ profits to utility stockholders have 
in many cases been enormous—sometimes 
larger than those of totally unregulated 
and almost as monopolistic industries.” 


+ statement that profits to utility 
stockholders have been enormous 
have often been made, but when inves- 
tigated it has been found that there is 
very little basis for them. Undoubted- 
ly high speculative profits have been 
made by individuals in the sale of 
stocks, but the profits of utility com- 
panies have not been enormous as a 
matter of fact. In many cases they 
have been very meager. 


"faye orapaiee further on Commis- 
sion regulation, the author says: 


“There are many complaints about the 
results of regulation. It is negative in ef- 
fect, leaving the initiative with the com- 
panies. There are numerous loop-holes in 
it besides that of valuation. It is safe to 
say that if regulation is not to grow pro- 
gressively less satisfactory to the consum- 
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ers, large sections of its powers, proce- 
dures, and personnel must be revamped.” 


This is a statement of the author’s 


conclusion. It is not what lawyers 
would call a statement of fact. The 
author probably does not intend it 
should be taken as such. He could not 
be expected, in a small volume covering 
so wide a field, to go much into detail 
in the sources of his information and 
belief. 

The author also discusses some of the 
arguments for and against Government 
ownership of utilities. Upon this sub- 
ject he says: 


“It should be noted in passing that 
though many publicly-owned electric utili- 
ties have been abandoned, they were small, 
local affairs, which became relatively in- 
efficient in a purely technical sense, as 
large-scale production and interconnection 
of power systems has progressed. They 
are no criterion of managerial efficiency, 
or of what might be done by public own- 
ership on a large scale. Smail private 
systems are equally inefficient. It should 
furthermore be noted that the chief obsta- 
cle to an extension of public ownership of 
utilities—provided the voters should be con- 
verted to it—consists not in economic or 
technical objections, but in the fact that the 
private companies now occupy most of the 
field and would use every resource, includ- 
ing probably the support of the courts on 
constitutional grounds, to keep from being 
dislodged, except at prohibitive cost.” 


Tue Userut Art oF Economics. By George 
Soule. New York: The MacMillan Com- 
pany. 250 pages. $2.00. 





What Makes a Railroad Rate ‘‘Reasonable’’? 


T is rather a daring venture to set 

forth in a small volume the princi- 
ples of rate making applicable to com- 
mon carriers, including railroad, ex- 
press, telegraph, telephone, and motor 
vehicle corporations; but this has been 
very well done by J. Haden Alldredge, 
Chief of the Transportation Bureau, 
Alabama Public Service Commission, 
member of the Alabama Bar, and a 
member of the Bar of the Interstate 
Commerce Commission. 
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The author does not pretend to do 
more than state general principles of 
rate making but the volume will serve 
as good introductory reading to a study 
of the rate-making problems of the cor- 
porations mentioned. It is easy enough 
to say that railroad rates should be rea- 
sonable but the determination of what 
constitutes reasonableness is one of the 
most troublesome questions any Com- 
mission is called upon to decide. A 
glance at the factors which must be 
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taken into consideration in fixing rail- 
road rates as outlined in this book indi- 
cates the extreme difficulty of the prob- 
lem. Rate making for other utilities is 
child’s play as compared to rate mak- 
ing for railroads. 

One of the peculiarities of telephone 
rates which is always puzzling to the 
public is explained by the author. He 
says; 


“There is one special feature of local 
telephone service that differentiates it from 
all other common-carrier services, and that 
is the tendency of the cost of such service 
to increase as the volume of business in- 
creases. The very reverse is true of nearly 
every other kind of business, common- 
carrier or private. It is not surprising that 
this characteristic of the telephone busi- 
ness is commonly misunderstood, for it 
runs counter to popularly-accepted ‘business 
principles. But the fact that the cost does 
increase, or tends to do so, as the volume 
of business increases is attested by the de- 
cisions of courts and Commissions, which, 
of course, have been based upon careful 
investigation and consideration of the mat- 
ter. 

“The reason for this tendency of the 


cost of local telephone service to rise with 
an increase in business lies in the fact that 
the use of the service is augmented with 
the increase in the number of subscribers, 
and use entails expense. This may be il- 
lustrated by starting with a small exchange 
and tracing its development into a larger 
one. If an exchange, for instance, has one 
hundred local telephone subscribers, each 
subscriber will be limited in the use of his 
telephone to conversation with ninety-nine 
other subscribers. When the number of 
subscribers reaches one thousand, each in- 
dividual subscriber may then converse at 
will with nine hundred and ninety-nine 
others. The “talking range” of each in- 
dividual subscriber naturally expands as 
the total number of subscribers increases, 
and so, as the privilege of an augmented 
use of the telephone is accepted by each 
individual subscriber, the cost of service 
goes up.” 

The book also contains a brief his- 
torical review of the development of 
transportation and communication in 
the United States. 

it 3. 
Rate-MAKING FOR CoMMON CAarriERS. By 


J. Haden Alldredge. Atlanta: The Harri- 
son Co. 201 pages. 1929. 





The Significance of the Motor Bus to the 
Economics of Travel 


Fp giant of transportation is the 
motor bus, in the opinion of 
Lewis R. Freeman, who contributes an 
article on that subject in the Septem- 
ber issue of the American Magazine. 
He says that less than twenty years 
ago the first primitive motor bus to be 
operated in the Western Hemisphere 
chugged its way up Fifth avenue in 
New York, to the not inconsiderable 
consternation of the horses straining at 
the traces of the other common carrier 
vehicles plying that famous thorough- 
fare. Today, he declares, there are one 
hundred thousand motor busses oper- 
ated in the United States alone—one- 
half again as many as the total number 
of passenger railway coaches. 


o far as the future of the motor bus 
S in its relation to other forms of 
transportation is concerned, Mr. Lewis 
quotes a letter of President Ralph Budd 


of the Great Northern Railway, who 
says: 


“T believe the continuing decline in local 
passenger traffic indicates the public has 
definitely turned from the railway to the 
highway for such journeys. The greatest 
question in my mind as to the future 
growth of the bus business is whether the 
number of private automobiles will so 
greatly increase that nearly all local travel 
will be in private vehicles and no consid- 
erable part of it either in busses or on 
railway trains. The present trend does not 
indicate that the growth of travel by pri- 
vate automobile is affecting adversely the 
travel by bus, because people who think in 
terms of the highway when planning local 
trips seem to be inclined to use the busses 
when their own or some friend’s automo- 
bile is not available for making a trip. 

“T still think that the railways will han- 
dle the bulk of long-haul passenger travel, 
although I recognize the fact that the im- 
proved highways and the perfection of the 
busses themselves will attract a considera- 
ble portion of such traffic from the rail- 
ways. While that business will grow, I 
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do not think it will ever supplant or even 
seriously reduce the amount of long-haul 
travel by railway trains as it has reduced, 
and in some instances supplanted, the local 
travel by train.” 


No one cari doubt at the present time 
that the motor bus industry is making 
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giant strides. No one would be unwise 
enough to say that it will not form a 
very substantial part of the transporta- 
tion of the future. —E. N. 

THe Bus—A New GIANT In TRANSPORTA- 


TION. By Lewis R. Freeman. American 
Magazine; September, 1929. 
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Wuart Is THE PusLic Service CoMMISSION? 
By C. R. Vanneman, Chief Engineer, New 
York Public Service Commission. Teleph- 
ony, Sept. 7, 1929. 


Tue Bus—A New GIANT IN TRANSPORTA- 
tion. By Lewis R. Freeman, The Ameri- 
can Magazine; September, 1929. 


Tue RETURN OF THE Power ComMpPANIES. By 


H. S. Raushenbush. 
3350; pages 294-296. 


THE Power Trust IN THE Pusiic ScHoOoLs. 
By George W. Norris. The Nation; No. 
3350; pages 296-297. 1929. 


The Nation; No. 
1929. 


Wisconsin’s Power FIGHT. 
Reis. The Nation; 
300. 1929. 


FEDERAL CONTROL OF THE Power Trust. By 
Drew Pearson. The Nation; No. 3350; 
pages 300-301. 1929. 


GOVERNOR RoosEVELT’s Power Procram. By 
Samuel I. Rosenman. The Nation; No. 
3350; pages 302-303. 1929. 


A Survey of the Extent 
of Instructions in Public Utilities in 
Schools and Colleges. By the Educational 
Members of the Co-operation with Edu- 
cational Institutions Committee of the Na- 
tional Electric Light Association. New 
York: National Electric Light Association. 
154 pages. 1929. 


By Alvin C. 
No. 3350; pages 298— 


Pusiic UTILITIES: 





Publications Received 


Tue St. LAWRENCE NAVIGATION AND POWER 
Project. By Harold G. Moulton, Charles 
S. Morgan, and Adah L. Lee. Washington, 
D. C.: The Institute of Economics of the 
Brookings Institution. 765 pages. 1929. 

.00. 


Tue Story oF THE WEATHER. By Eugene 
Van Cleef. New York: The Century Co. 
247 pages. 1929. $2.50. 


Tue RoMANCE OF THE Raits. By Agnes C. 
Laut. New York: Robert M. McBride & 
Company. Two volumes. 590 pages. $7.50. 
1929, 


Tue Userut Art or Economics. By George 
Soule. New York: The Macmillan Com- 
pany. 250 pages. $2.00. 1929. 


Pustic Service. A symposium by Roger W. 
Babson, M. S. Sloan, E. M. Herr, George 
B. Cortelyou, Thomas N. McCarter, Pro- 
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fessor Irving Fisher. New York: Ameri- 
can Educational Press. 35 pages. 1929. 


FUNDAMENTALS OF ELectric Service, REGu- 
LATION, AND Rates. A symposium by C. 
O. Ruggles, H. W. Peck, and John Bauer. 
New York: The American Public Utilities 
Bureau. 225 pages. 1929. $0.25. 


Tue HANpDBOOK OF CORPORATE MANAGEMENT 


AND Procepure. By Earl A. Saliers. New 
York. McGraw-Hill Book Co., Inc. 1237 
pages. 1929. $4.00. 

ELECTRIFICATION OF STEAM RAILROADS. By 
Kent T. Healy. New York: McGraw- 
Hill Beok Co., Inc. 395 pages. 1929. 
$4.00. 

E.ectric Power FOR THE Farm. By E. W. 
Lehmann and F. C. Kingsley. University 


of Illinois Agricultural Experiment Sta- 
tion. Bulletin No. 332. 479 pages. June, 
1929. 











The March of Events 





Alabama 


Company Proposes to Operate 
as Gas Utility 


T= Alabama Natural Gas Corporation, 
on October 7th, filed application with 
the Commission for authority to operate as 
a public utility in certain counties in Ala- 
bama. It proposes to supply gas to indus- 
trial consumers. 

This action, says the Montgomery Adver- 
tiser, has brought to a halt for the time being 


Hydroelectric Development 
along Coosa River 


|B gee mae may of the hydroelectric power 
along the Coosa river, adjacent to Gads- 
den, says the Gadsden Times, is expected as 
one of the next moves undertaken by the Ala- 
bama Power Company in that section. 
Growing demands in Gadsden for electric 
power have already resulted in additional 
trunk power lines being built into the com- 
munity from the Muscle Shoals and Martin 
Dams, operated by the company. It is re- 
ported that these demands will culminate in 
the development of a lock located 20 miles 
from Gadsden as the chief power source for 


a hearing on the Commission’s citation to 
the Southern Natural Gas Corporation to 
determine whether the present status or pro- 
posed operation of the latter corporation 
bring it within the jurisdiction of the Com- 
mission. The Alabama Corporation holds 
contracts with certain industries having an 
estimated annual requirement of more than 5 
billion cubic feet. It is reported that the 
company is negotiating with the Southern 
Natural Gas Corporation for supplying suf- 
ficient gas to comply with its requirements. 


the city. Putting in the dam at the lock 
will raise the water level of the Coosa by 
about 15 feet at Gadsden, engineers have esti- 
mated. 

The Chamber of Commerce of Gadsden is 
reported to be pushing the movement for the 
dam. It has appointed a committee to in- 
vestigate the situation and to go before the 
power company requesting that action be 
taken within the near future. 

It is expected that electrical production 
costs would be cheapened by making the elec- 
tricity nearby because a large percentage of 
power shipped long distances over wires is 
lost in transit. Gadsden hopes for cheaper 
industrial electric rates as a result of the 
development. 


Arizona 


Mountain States Company 
Wants Telephone Rate 
Revision 


wo applications by the Mountain States 
Telephone & Telegraph Company, in- 
volving rate schedules for service at Coolidge 
and Miami, are before the Commission, ac- 
cording to a report in the Phoenix Gazette. 
H. D. McVay, Arizona manager for the com- 
pany, has pointed out that the request for 
new rates was made in order to apply the 
same schedule of rates as those now in ef- 
fect in other towns. 
It was anticipated by the company 
the Coolidge exchange would open 


that 
with 


about 117 subscribers, although it was ex- 
pected this number could be increased to 
about 300 within the next few years. In the 
Miami telenhone rate adjustment a general 
increase in cost of business and residence 
connections would become effective if the 
application is granted. 

The Mountain States Company purchased 
the Miami system from the Van Dyke Tele- 
phone Service some time ago, and the appli- 
cation points out that in addition to the pur- 
chase price of $26,500 for the plant, which 
was obsolete and required rebuilding, the 
company has spent $82,000 or more in im- 
provements to the outside plant, purchase of 
land, and for central office buildings and 
equipment. 
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California 


Pacific Phone Case in Hands 
of Commission 


4 HE fight of the Pacific Telephone & Tele- 
graph Company for a rate increase and 
for realignment of certain Bay Region ex- 
changes was brought to a close on October 
16th. The controversy went to the Commis- 
sion after two and a half years of hard- 
fought litigation, in which volumes of evi- 
dence have been accumulated. 

In briefs and arguments city attorneys and 
others opposing the increase have stressed 
these four major points, as stated in the San 
Francisco Chronicle: 

“The telephone company has not given us- 
ers in San Francisco the best and most eco- 
nomical telephone service available. 

“Allocation of toll to exchange revenues 
has not been properly made, and if adequate- 
ly made would show the San Francisco ex- 
change is earning 8.81 per cent. 

“The rate base suggested by the city is fair 
and is made in accordance with the dictates 
of the supreme court. 


Towns Launch Attack on 
Electric Rates 


M™= than two score unincorporated towns 
in the Bay Region served by the Pacific 
Gas & Electric Company, says the San Fran- 
cisco Examiner, on October 3rd launched a 
campaign for lower electric light rates. 


Southern Telephone Rates 
under Investigation 


| Epes of the Associated Telephone Com- 
pany, which operates in Southern Cali- 
fornia, were the subject of a hearing by the 
Commission on September 24th. Hearings 
were adjourned to be resumed in December. 

The assertion was made, says the Los 
Angeles Times, by A. B. Fry, Commission 
telephone engineer, that although the com- 


Rates Recommended for 
Mixed Gas 


8 Be iegiew natural gas rates for San Fran- 
cisco and the east bay district, as recom- 
mended by Claude C. Brows, state gas ad- 


“If any order is made by this Commission, 
an order reducing rates instead of increasing 
them should be made. 

“The brief holds that a 6 per cent return 
on its investment is ample to allow a utility 
conducted in a territory where there are no 
hazards.” 

The company contends that it has made 
out a complete case and that the contentions 
of the opposing cities have not been estab- 
lished. Earnings in excess of 8 per cent are 
denied and it is asserted that the Pacific 
Telephone & Telegraph Company alone is 
earning 4.78 per cent, while other companies 
controlled by it earn 6.97 per cent, and the 
combined companies 5.66 per cent. 

Max Thelen, attorney for the telephone 
company, in his argument in favor of the 
proposed rate increase, produced a number 
of United States Supreme Court decisions 
to sustain his contention that the company is 
entitled to a fair and reasonable return. The 
opponents of the rate increase have held that 
the historical method of valuation should be 
used, while the company has used the repro- 
duction cost method. 


The claim is made that they pay a rate 
that is 25 to 35 per cent higher than that 
charged incorporated cities for the same serv- 
ice. It is expected that the towns will carry 
their demands for reduction to the Commis- 
sion. 

A committee of civic and business leaders 
representing the various towns was organ- 
ized to prosecute the action. 


bined plants of the company showed an earn- 
ing of 8.57 per cent on its invested capital 
during 1928, two of the individual plants 
combined to earn 10.25 per cent and one other 
plant earned 11.06 per cent last year. 

Mr. Fry’s report showed that the com- 
pany’s books for 1928 revealed total assets 
of $8,952,369, while total operating revenues 
were $2,031,000, and expenses, including de- 
preciation amounted to $1,264,000, leaving a 
net profit of $767,000 or a percentage earn- 
ing of 8.57 per cent for the entire system. 


ministrator, says the San Francisco Chronicle, 
will, if finally sanctioned by the Commission 
and accepted by the Pacific Gas & Electric 
Company, give ‘all consumers a reduction of 
40 per cent in their gas bills based upon 
present consumption. 

The proposed rates were submitted at an 
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executive conference between representatives 
of San Francisco, east bay cities, Palo Alto 
and San Jose, officials of the Pacific Gas & 
Electric Company, and Mr. Brown, on Octo- 
ber 16th. The plan provides that the present 
rates for gas, both artificial and natural, shall 
continue in force with one slight change to 
benefit the small consumers. 

The gas administrator, it is reported, in 
offering the schedule stated that it is as- 
sumed that the straight natural gas will have 
1,100 B.T.U. heating units as compared with 
the 550 B.T.U. of artificial gas. The present 
rate for artificial gas is 90 cents per thousand 
cubic feet for the first 10,000 cubic feet used. 

The proposal is that under the new sched- 


ule the first 400 feet of gas shall be charged 
at the rate of 80 cents per thousand feet, 90 
cents per thousand for the next 4,600 cubic 
feet, and 85 cents per thousand for the next 
5,000 cubic feet. 

Protests made by attorneys for the cities 
that a schedule of rates suggested by the 
utility company in their rate application 
would compel small consumers to pay more 
than at present, resulted in a lower rate for 
the small consumer whose bill, it is said, is 
seldom more than 80 cents. 

Last month officials of the Pacific Gas & 
Electric Company announced that it will be 
next April or May before the use of artificial 
gas can be dispensed with entirely. 


District of Columbia 


Does Failure to Demand Ade- 
quate Rate Amount to 
Waiver? 


N interesting legal point has been raised 

by Ralph B. Fleharty, people’s counsel, 
in his brief filed with the Commission in op- 
position to the plea of the Capital Traction 
Company for a higher fare. He contends 
that since the company asked only for such 
relief as is required to meet its present urgent 
needs and does not demand a nonconfiscatory 
rate, it would be estopped to appeal to the 
courts on the ground of confiscation in the 
event the Commission denies the application. 
On this point he says in part: 

“If, then, the present anplications are not 
susceptible of sustaining the theory that the 
companies are asking for their legal rights, 
namely, a rate of fare which will produce a 
rate of return sufficient to avoid confiscation, 
then the applications must of necessity be ad- 
dressed only to the discretion of the Public 


Movement to Co-operate with 
Virginia and Maryland 
Commissions 


4 ig -- Public Utilities Commission, accord- 
ing to a report in the Washington Star, 
has taken the initiative in a movement to 
bring about a closer degree of co-operation 
and co-ordination with the Maryland and 
Virginia Public Service Commissions in the 
regulation of public utilities engaged in in- 
terstate business in the district of those 
neighboring jurisdictions. The Washington 
Star, in a recent article outlining the atti- 
tude of the Commission, says: 
“Recognizing the importance of a more 
unified control over these interstate utilities 


Utilities Commission as a legislative and not 
a judicial body; and, as the companies have 
made out their case, the Commission is not 
— to consider the question of confisca- 
ion. 

The people’s counsel maintains that an in- 
crease in fare is not a solution of the finan- 
cial difficulties of the traction company as it 
would undoubtedly cause a decided reduction 
in the number of passengers carried. He 
suggests as a better plan a unified or other 
improved method of operation. He declares 
that if the companies deliberately fail to ne- 
gotiate a new merger agreement, their rights 
to relief they otherwise might have probably 
will be forfeited. 

A revaluation of the street railway proper- 
ties is recommended by Mr. Fleharty. He as- 
serts that a lower valuation than now exists 
would probably result, and he says further 
that a revaluation would be worthwhile if 
for no other purpose than to afford a sound 
basis for any new merger agreement which 
may be advanced. 


than has been prevalent in the past, the Com- 
mission several days ago wrote to the Mary- 
land and Virginia Commissions suggesting 
joint public hearings on all applications af- 
fecting either two or all three of the juris- 
dictions. 

“The movement is an outgrowth of an 
application filed with the State Corporation 

ommission of Virginia recently by the 
Nevin Bus Line to operate in that state be- 
tween Richmond and the District. The com- 
pany also has an application before the local 
Commission to run the busses from Rich- 
mond over the streets of Washington. The 
local Commission also has several other simi- 
lar requests from other bus lines to enter 
Washington from points in Virginia, and it 
feels that only by joint consideration of these 
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applications can it be satisfactorily deter- 
mined where public necessity and convenience 
warrant the granting of such applications. 


“The District and Maryland Commissions 
already have conferred on several different 
occasions over matters involving both juris- 
dictions, but joint public hearings as sug- 
gested by the local Commissioners never be- 


e 


fore have been held. In several instances 
members of the Maryland Commission also 
have attended hearings in the District on 
questions involving utilities which operate in 
Maryland, and members of the District Com- 
mission have gone to Baltimore for the same 
purpose. Co-operation between the District 
and Virginia Commissions, however, has 
never reached this extent.” 


Illinois 


Gross Receipts Tax Withheld 
Pending New Franchise 


hye in October the city of Chicago was 
presented with the ultimatum, “no fran- 
chise, no cash,” according to the Chicago 
News-Journal. The city has failed to ne- 
gotiate a new franchise and the company has 
held up its franchise tax payment. 


Gas Company Appeals 
to Commission 


HE Louisiana Public Utilities Company, 

Inc., which has made several unsuccess- 
ful attempts during the past year to secure 
the approval of higher rates by the Mansfield 
City Council, has now filed a petition with the 
Commission. It asks authority to raise the 
domestic rate on gas from 35 cents per 
thousand feet, with a minimum bill of $1 a 
month, to $1.60 for 2,000 cubic feet, with a 


Large appropriations have been made by 
the city against the expected cash from the 
telephone company and the city has been pay- 
ing 6 per cent interest on borrowed money. 
Attorney William P. Sidley, for the com- 
pany, told the city officials on October 9th 
that the company would not pay until the 
new franchise was agreed upon. He said no- 
body knew yet how much the company would 
be asked to pay. 


=e 
Louisiana 


minimum bill of $1.60, with the rate per 
thousand after the first 2,000 feet fixed at 65 
cents and 40 cents after 20,000 cubic feet. 
The company proposes also to increase its 
industrial rate from a sliding scale of 15 to 
10 cents a thousand to 35 to 20 cents a thou- 
sand. Some years ago, says the New Or- 
leans Times-Picayune, when the industrial 
rate was raised in Mansfield, several Mans- 
field industrial concerns banded together and 
made plans for the laying of a private line 
from the gas fields to their plants. The rate 
was then put back to its former standard. 


e 


Maine 


Company Objects to Filing 
Sewerage Rates 


To Milo Water Company, in compliance 
with a Commission order, appeared be- 
fore the Commission on October 8th to show 
cause why it should not file its schedule of 
rates and charges for its sewerage system. 
The system was, by the statute creating it, 
designated as a public utility. 

The attorney for the company contended 
that the company was not under obligation to 


file sewerage rates because the law creating 
the sewer system, in his opinion, is unconsti- 
tutional. The law states that “such sewerage 
system is declared to be a public utility.” 
Counsel based his claim of unconstitutionality 
on the allegation that the law is past legisla- 
tion, according to the Portland Press Herald. 
It was argued on behalf of the town of 
Milo that the sewerage system was built un- 
der the law referred to and that also, under 
the law, rates made by the Milo Water Com- 
pany in connection with it should be filed. 
The matter was taken under advisement. 
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Massachusetts 


Edison Electric Light Rates 
Being Probed 


UBLIc hearings on the investigation as to 

the rates of the Edison Electric Illuminat- 
ing Company were scheduled to begin at the 
State House on November 7th. The rate in- 
vestigation was announced on October 17th 
following a conference between Governor 
Frank D. Allen and Chairman Henry C. Att- 
will of the Commission. The action followed 
the Department’s refusal to permit the com- 
pany to alter the par value of its stock from 
a basis of $100 to $25. 

The proceeding was started by the filing 
of a petition for a reduction in rates signed 
by twenty customers. It is reported that the 
investigation will include the subjects of in- 
flation, dividends, depreciation, and surplus 


e 


referred to by the Commission in its decision 
denying the stock split-up 

Mr. Attwill is quoted in the Boston Herald 
as saying: 

“The Commission did not discuss rates in 
its decision last week except to point out that 
before there is any increase in dividends, such 
as might reasonably be expected to come 
from a split-up in the stock, the rates should 
first be reduced. As a matter of fact I’m 
not sure the company could reduce its rates 
and maintain the old dividend rate, to say 
nothing of the increase which had recently 
been voted. 

“The public is entitled to a fair share of 
the profits of any public utility and in the 
event that this is not given, a state of mind 
will be created whereby the public will take 
over such utilities as try to gobble up all 
profits available.” 


Minnesota 


Special Street Car Fare for 
School Children 


A= General G. A. Youngquist has 
ruled that a special 5-cent street car 
fare for school children of Minneapolis and 
St. Paul can legally be ordered by the Com- 
mission. A ruling had been requested by the 
Minneapolis city council. 

The opinion is based upon a construction 
of the Brooks-Coleman Act to permit the 
Commission to classify passengers. Any 
special fare, however, according to the opin- 
ion, must be under the following conditions: 
(1) The fare must not be less than the cost 
of the service. (2) There must be substan- 
tial and logical differences between the classes 
of passengers. (3) Rates of fare must be 
just, fair, and reasonable. (4) A situation 
warranting a classification must be shown. 

The attorney general pointed out that in 
the transportation of school children, there 
exists such a difference in weight, space oc- 
cupied, regularity of travel, and time of 
travel, coupled with the policy of the state to 
promote education, as would justify placing 
them in a separate class. He said further 
that city police and firemen are now carried 
without charge, children under six when ac- 


e 


companied by a paying passenger pay no 
fares, and postmen ride for a fixed rate of 
$6.25 a month, which indicates that there are 
now classifications of passengers. 

The proposal of a nickel fare for school 

children, according to the newspapers, has 
been termed by T. Julian McGill, vice presi- 
dent of the Minneapolis Street Railway Com- 
pany, a “haphazard plan that has not been 
given any serious thought.” It is indicated 
that the traction company would fight any 
move made by the city council to obtain the 
special rate. Mr. McGill is quoted as stat- 
ing: 
“The fare of six tokens for 45 cents and 
10 cents cash is a fair rate and a special fare 
— that might jeopardize the rate as a fair 
on 

“To say children should be taken on street 
cars to fill empty seats at lower prices is as 
reasonable as to permit a man who sees empty 
seats in the car to get aboard without pay- 
ing a fare. If anyone should have a lower 
fare it should be the working girl. 

“Why should school children ride the street 
cars anyway? Grade schools are located 
within easy walking distances of children, 
and they should walk. It’s good for them. 

“The company has not changed its position 
against the proposal.” 
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Tri-State Telephone Rate 
Case Begun 


HE State Railroad and Warehouse Com- 

mission on October 8th held a brief hear- 
ing in the investigation of the rates of the 
Tri-State Telephone & Telegraph Company 
and then adjourned the case until December 

th. 

W the city of St. Paul was granted the 
right to intervene. Eugene M. O'Neill, St. 
Paul city attorney, in requesting the right to 
intervene, pointed out that the city had made 
no investigation and is not charging that the 
company’s rates are too high, says the St. 
Paul News. He said all the city wants is to 


e 


have representatives at the hearing so that it 
may appeal from any orders which may be 
issued. 

The Commission’s order to the company 
to show cause why rates should not be re- 
duced was issued following the sale of a 
large block of stock to a Kansas City con- 
cern on July 4th. This attracted the atten- 
tion of the Commissioners and the probe was 
instigated. 

News despatches indicate that there is a 
division of sentiment among the members of 
the city council on the question of a 5-cent 
car fare. Many of them, it is said, would 
oppose going through with the plan in view 
of the street car company’s intention to fight 
the move. 


Missouri 


Street Railway Operation after 
Franchise Expires 


bt standing of a street railway company 
in a municipality after the expiration of 
its franchise, has been the subject of some 
controversy in St. Louis. President Stanley 
Clarke, of the St. Louis street car company, 
at a meeting of the Transit Survey Commis- 
sion, expressed the opinion that to operate a 
street railway it is necessary to have two 
things—one, the permission of the city, and 
the other the certificate of permission from 
the Commission, and that operation cannot 
be carried on unless both of these are had. 

The members of the Commission were 
asked for their opinion on the question, and 
although, according to the St. Louis Post- 
Dispatch, no official statement was made by 
any member of the Commission, the attorney 
for that body explained their interpretation 
of the law. On this point the Post-Dispatch 
says: 

“The Commission told the Post-Dispatch 
correspondent through its attorney that no 
such permission would be necessary; that the 
Commission could not and would not try to 
stop operation carried on by agreement be- 
tween the city and the company. 

“That is, after the franchises expired, the 
city and company being willing, the street 
cars could be run until doomsday on any 
terms agreed to and abided by between city 
and company and the Commission would not 
intervene. Home rule, therefore, could come 
into being after franchises expired. 

“The Commissioners do agree with Clarke’s 


other point which is purely theoretical. They 
hold with him that since the State Public 
Service Act expressly gives the Commission 
jurisdiction over street railways, that juris- 
diction would remain, even after franchises 
expired if the company continued to operate, 
no matter under what sort of an arrangement 
with the city. But the vital qualifying fact 
here is that the Commission would not exer- 
cise jurisdiction; that is, fix fares or make 
other rulings, except upon application of the 
company or the city. 

“In practice, therefore, company and city 
could go along indefinitely without Commis- 
sion interference if the company were will- 
ing to operate on the city’s terms, as was 
done in Detroit for thirteen years after the 
company’s franchises expired. If, on the 
other hand, the company, after accepting the 
city’s terms, repudiated its agreement as the 
Kansas City company did, and applied to the 
Commission, and the Commission ruled for 
higher fares, the city would have the power 
to deprive the company of the use of the 
city’s streets, as the United States Supreme 
Court ruled in the Detroit street railway and 
the Denver water company cases. And it is 
not certain, although the Commission thinks 
so, that the Commission’s ruling in that sit- 
uation could be enforced, even if the city 
refrained from exercising its unquestioned 
power to throw the company off the streets. 
In all rate cases thus far decided by Missouri 
and Federal Courts the companies have en- 
joyed franchises, that is, a vested right to 
the use of the streets. There is no decision 
in . case in which the company had no such 
right.” 





PUBLIC UTILITIES FORTNIGHTLY 


Accounting for Use of Deprecia- 
tion Reserve Demanded 


A was filed in July by City 
Counselor J. T. Muench of St. Louis 
against the St. Louis Public Service Com- 
pany for an accounting of the depreciation 
reserve fund. The hearing on the complaint 
was commenced on October 17th before the 
Commission. 

The complaint, says the St. Louis Globe 
Democrat, does not charge misappropriation 
of funds but asks that the Commission re- 
quire the company to make an accounting of 
its use. It is alleged that failure of the com- 
pany to keep its account in such manner as 
to show the disposition of all moneys in its 
depreciation reserve fund renders its ac- 
counts inaccurate and misleading and for this 
reason does not correctly reflect its financial 
condition. 

The complaint also alleges that the com- 


pany without any authority from the Com. 
mission and contrary to its findings and ac. 
counting practices, has failed to account for 
and denies its liability for a balance of more 
than $8,000,000 to the credit of its deprecia- 
tion fund. It is stated in the petition that 
the Commission has found that the credit 
balance as of December 31, 1927, was $8- 
469,730, and that the company, which took 
over this depreciation reserve account when 
it acquired the property on December 1, 
1927, has failed to set out or admit its lia- 
bility for, or to explain the disposition of, 
this credit in its annual reports to the Com- 
mission. 

It is further alleged that the company has 
been making excessive charges against the 
depreciation reserve by charging the full orig- 
inal cost of property retired or replaced 
against it, when a large part of such charges 
represented depreciation which accrued dur- 
ing a period when no provision was made for 
such retirement. 


New Jersey 


Approval of Note of Transport 
Company Asked 


pw Service Co-ordinated Transport, 
says the Newark News, on October 23rd 
asked the approval by the Commission of 
two notes totaling $10,488,750 to the Public 
Service Corporation for advances made. The 
Commission had already approved the issue 
of $7,180,000 in notes of the subsidiary oper- 


ating company to the parent corporation. 

These additional notes, it is said, will carry 
the amount of advances to the transportation 
company up to $19,846,743, as the company 
already has $2,177,993 in advances not se- 
cured by notes approved by the Commission. 
The money, it has been explained by Edward 
A. Tuson, general auditor of Public Service 
Co-ordinated Transport, has been used or 
will be used for additions to equipment and 
plant. 


New York 


Rapid Transit Fare Case in 
Supreme Court 


7s presentation of evidence in the suit 
of the Transit Commission to enjoin the 
Interborough Rapid Transit Company from 
increasing the fare on its subway and ele- 
vated lines was started in Supreme Court 
before Justice Phoenix Ingraham on October 
16th. William L. Ransom appeared as special 
counsel for the transit company and Samuel 
Untermyer appeared as chief of special coun- 
sel for the Commission. 

The outstanding issue is the power or lack 
of power of the Transit Commission to regu- 
late the 5-cent fare established when the city 
and the company entered into the subway and 
elevated extension agreements of March 19, 
1913. Other contracts relating to the mat- 
ter preceded this agreement. Quoting from 
the New York Times: 


“The amendment to the rapid transit act 
in 1912, Mr. Untermyer declared, authorized 
the city and the Commission to enter into the 
contracts and to agree on the fare to be 
charged. Quoting from the United States 
Supreme Court decision, which ended the 
Interborough’s chances of obtaining a higher 
fare in the Federal Courts, Mr. Untermyer 
declared that it swept aside the company’s 
argument that the New York court of ap- 
peals had held, in effect, that the contract rate 
of fare was subject to regulation since the 
enactment of the Public Service Commission 
law in 1907. . . . 

“In his opening for the company Mr. Ran- 
som declared that ‘this is the day the de- 
fendant has long looked for’ to show that a 
higher fare is not only needed by the com- 
pany and legally available under the Public 
Service Commission law, but would also be 
a real benefit to the public by making possi- 
ble better service and facilities.” 


636 





Fr 


B/ 


¢ 

the B 
in pr 
Elects 
Elect 
two © 
the E 
It 
ried 
ton C 
bia G 
hamt 
subsic 
Corp¢ 
Ap 
gas h 











Franchise Battle Under Way 


BATTLE for franchises to distribute gas to 
A communities in the Binghamton district, 
the Binghamton Press & Leader tells us, is 
in progress between the Associated Gas . 
Electric Company and the Columbia Gas & 
Electric Corporation, both of New York and 
two of the largest public utility companies in 
the East. 

It is reported that the fight is being car- 
ried on by representatives of the Bingham- 
ton Gas Works, a subsidiary of the Colum- 
bia Gas & Electric Corporation, and the Bing- 
hamton Light, Heat & Power Company, a 
subsidiary of the Associated Gas & Electric 
Corporation. 

Applications for franchises to distribute 
gas have been made in a score of towns in 
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the district. Both factions, we are told, 
claim to have received franchises in a num- 
ber of towns and villages, and are waiting 
for a decision from the town and village 
boards in other communities in which appli- 
cations are pending. 

The matter will finally have to go before 
the Public Service Commission, however, 
when the franchises have been obtained from 
the other towns and villages in the terri- 
tory. The Press & Leader says: 

“Reports of the battle between the two 
companies were confirmed today by officials. 

“William C. Goudey, vice president and 
general manager of the Binghamton Light, 
Heat & Power Company, and Charles E. Ben- 
nett, vice president and general manager of 
the Binghamton Gas Works, both admitted 
the fight for franchises is in progress.” 


Oregon 


Agreement Reached on Indus- 
trial Lighting and Power Rates 


EW lighting and power rates for indus- 

tries have been agreed upon by the 
Portland Electric Power Company, the 
Northwestern Electric Company, and public 
representatives. These will result in reduc- 
tions for this class of service and will ob- 
viate the necessity of considering these 


e 


schedules in the rate investigation which will 
get under way the middle of November. 

The schedules apply in the Portland area 
and are said to be lower than in most other 
cities. Approximately 4,000 industrial cus- 
tomers will benefit. 

The new plan includes schedules for small 
industrial lighting, general industrial lighting, 
small industrial power, and general industrial 
power. With the approval of the Commis- 
sion the rates will be in effect December Ist. 






South Carolina 


Commission Tackles Motor 
Freight Rate Problem 


| pene for freight transportation by motor 
truck have been occupying the attention 
of the Railroad Commission. A hearing was 
set for October 15th to investigate the estab- 
lishing of uniform motor freight rates in the 
State. 
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A hearing on this matter was held on July 
18, 1928, and later on January 30, 1929. The 
Commission, says the Greenville News, is be- 
ing bombarded with petitions for operation 
of motor freight lines, and this business has 
grown to a large size in the state. The rail- 
roads oppose the granting of these privileges 
and take the position that they have made 
heavy investments and have for years fur- 
nished freight and passenger transportation. 


Washington 


Negotiations for Telephone 
Franchise in Seattle 


IY *atuzwes have been under way in 
Seattle for a new franchise covering 
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telephone service. The business men, says 
the Seattle Times, have been urging the pas- 
sage of a franchise which would legalize 
the business activities of the company with- 
out touching the question of rates, since 
the council has no jurisdiction over tele- 
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phone rates, that question being delegated 
by law to the State Department of Public 
Works. 

The telephone company has been operating 
in Seattle for six years without a franchise. 

F. Dix, an official representing the com- 
pany, according to the Times, has stated that 
the company has been embarrassed by lack 
of legal status and has been hampered in 
making necessary extensions demanded by 
prospective patrons, including a vast num- 
ber of new business blocks, apartment houses, 
and hotels which have been built since the 
last telephone franchise lapsed. In addition, 
professional men, business houses, and pri- 


vate citizens have suffered inconvenience, 
The telephone company, it was explained, 
wished a franchise and did not ask that the 
rate question be considered. 

It has been pointed out that the company 
would be required to pay a 2 per cent gross 
earnings tax on its franchise and that the 
city for the past six years has lost about 
$500,000 in revenues from the failure to give 
the company a permit. The pending franchise 
draft contains proposals to give the city other 
concessions, such as free maintenance of 
police and fire alarm systems and the plac- 
ing of all wires in underground conduits 
when ordered. 
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West Virginia 


United Fuel Gas Case Post- 
poned until January 


|p wn hearing in the United Fuel Gas 
Company rate case, according to the 
Wheeling News, was postponed on October 
17th until January 7th by the Commission at 
the request of protestants to the proposed 
increased rates. The opponents include the 
cities of Charleston and Huntington. 

The Commission has further suspended the 
proposed increase pending further hearing. 
The suggested rate was 35 cents instead of 


22 cents per thousand cubic feet. A tem- 
porary schedule granting an increase but for 
a less amount than the company asked is to 
continue in effect pending the further action 
of the Commission. 

Charles E. Ritchie, one of the attorneys for 
the protestants, said that the continuance was 
requested so that accountants and engineers 
would have sufficient time to complete their 
examination of the company’s books and 
physical properties. They were expected to 
finish their work by December Ist, but addi- 
tional time was said to be necessary for coun- 
sel to study the report. 
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Wisconsin 


City and Suburbs Conflict on 
Fare Question 


HE rate proceedings of the Electric Com- 

pany in Milwaukee have brought out a 
conflict between the city of Milwaukee and 
its suburbs. Hearings were temporarily halt- 
ed on October 16th, to be resumed on No- 
vember llth, in order to give representatives 
of suburban areas an opportunity to present 
their phase of the case. 

The company’s proposed revision of fare 
schedules calls for a 10-cent cash fare, 6 
tickets for 50 cents, and a $1 weekly pass 
book good for unlimited rides in the single 
fare territory. The suburban zone fare 
would be increased from a 2-cent ticket rate 
to a 3-cent cash basis. It has been indicated, 
says the Milwaukee News, that the suburbs 


may demand that the passbook privilege be 
extended to outlying patrons, with the price 
to be fixed by the Commission. 

Special Assistant City Attorney Clifton 
Williams, in cross-examining Ralph Moody, 
statistician for the Electric Company, en- 
deavored to show that property costs and 
other expenditures had been unjustly saddled 
on the city single fare territory to the bene- 
fit of suburban districts which do not bring 
in a profitable return to the company. The 
witness, although admitting charges against 
the single fare area, contended that this area 
was credited with a full fare for each pas- 
senger carried in and out of the city. 

Disputes have arisen in regard to certain 
items in the valuation, including the cost of 
paving after the removal of street car tracks, 
property at a car station, and the cost of sell- 
ing stock. 
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RE ARKANSAW TELEPHONE CO. 241 


WISCONSIN RAILROAD COMMISSION. 


RE ARKANSAW TELEPHONE COMPANY. 
[U-3808.] 


Rates — Improved service as condition to increase. 

1. A telephone company was permitted to put into effect an in- 
crease in a rate schedule otherwise permissible upon condition that 
service be improved, p. 242. 

Return — Percentage allowed — Telephones. 

2. Rates being calculated to yield a return of approximately 7.8 
per cent of the book value of a telephone utility were held to be rea- 
sonable and were authorized by the Commission, p. 242. 

Discrimination — Telephones — Ownership of instrument. 

3. It is discrimination for a telephone company to allow a special 
reduced rate to a customer owning his own telephone instrument where 
the law expressly prohibits reduced rates for such a patron, p. 243. 

Discrimination — Telephones — Special rates for reduced value of 
service. 

4. Special reduced rates to telephone subscribers on a certain line 
so situated that the service is less valuable to them than to the other 
patrons were held to be discriminatory, p. 245. 

Discrimination — Commission jurisdiction — Telephone rates. 

5. Until a cause for special reduced rates is submitted to the Com- 
mission with the request for permission to file the same, rates otherwise 
authorized by the Commission should be applied to all patrons without 
discrimination, p. 243. 


[July 2, 1929.] 


Arriication of a telephone utility for increased rates; rates 
revised. 


By the Commission: Application in this case was filed with 
the Commission January 30, 1929. Petitioner, the Arkansaw 
Telephone Company, requests authority to increase rates, con- 
tending that the present rates do not produce sufficient revenue 
to meet operating expenses and depreciation, and provide a fair 
return on the utility property. 

Hearing was set for April 17, 1929, in the village hall, Pepin, 
Wisconsin. Appearances were as follows: 

William Harman, President, A. Metcalf, Secretary, and Au- 
gust Drier, for Arkansaw Telephone Company; N. R. Biles and 


J. J. Burnette, for Subscribers. 
P.U.R.1929E. 16 
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The present rates are $4.50 gross and $3.75 net per quarter 
for all subscribers. The utility proposes to increase the rate 
25 cents per month, making the rate $5.25 gross and $4.50 net 
per quarter. 

[1] Telephone service is provided for approximately 320 sub- 
scribers over lines which in the main are of grounded return. 
A few of the lines have been made metallic and the utility pro- 
poses to continue the work until the entire system has been metal- 
licized. There has been considerable complaint against the se1v- 
ice which is due primarily to poorly constructed lines and near- 
by electric transmission lines. An investigation of the service 
was made by a member of the Commission’s staff whose report 
indicates that it is very necessary that the utility take immediate 
steps to improve the service. It was the intention of the utility 
to gradually improve the service out of earnings after paying 
dividends. In other words, the amount available for rehabilita- 
tion work and metallicizing the lines would be the difference be- 
tween the fair return allowed on the value of the utility property 
and an 8 per cent dividend on the common stock outstanding. It 
is the opinion of the Commission that this procedure would un- 
duly delay the work necessary to provide reasonably satisfactory 
service. The rates which will be authorized in this order con- 
template that reasonable service will be provided and it is en- 
cumbent upon the utility to take whatever steps appear to be 
necessary to insure such service. 

There are approximately 320 subscribers who would each con- 
tribute an additional $3 per year under the proposed rates, there- 
by providing an additional yearly revenue to the utility of $960. 
The 1928 annual report of this utility shows a deficit of $80.70 
before depreciation. According to testimony, the operating ex- 
penses during 1928 represent normal conditions and no material 
change is expected in the immediate future. The balance avail- 
able for depreciation and return under the proposed rates would 
amount to about $880. 

The reported property and plant, as of December 31, 1928, 
amounted to $11,329.92. This results in an investment of 
$34.50 per customer and is undoubtedly a conservative figure. 


[2] On the basis of the book value reported the proposed rates 
P.U.R.1929E. 





RE ARKANSAW TELEPHONE CO. 243 


will provide approximately 7.8 per cent to meet depreciation and 
return requirements. It is apparent that the proposed rates will 
not yield more than a reasonable return and, therefore, they will 
be authorized in this order. 

[3] There is a further question in the matter of possible dis- 
crimination in rates resulting from special rates which have been 
in effect although never having been filed nor approved by the 
Commission. According to the testimony offered at the hearing 
the utility has been allowing a special lower rate to a customer 
who owned his own telephone instrument. The law specifically 
provides that no patrons shall be charged less than the regular 
rate because of the ownership by him of any part of the equip- 
ment used to serve him. It does not prevent the utility from 
paying a reasonable rental although the more desirable way to 
adjust the matter would be through the purchase of the equip- 
ment by the utility. In any event, the lawfully filed rate should 
be applied to this customer. 

[4,5] There is another instance of possible discrimination on 
a line running to Plum City and serving twelve customers. The 
rate to these customers has been $1.00 less per year than to all 
other customers, the reason given for the reduced rate being that 
these customers living nearer to Plum City and doing most of 
their trading in that community find the service from the Ar- 
kansaw Telephone Company exchange less valuable to them than 
do the regular patrons of the Arkansaw exchange. With rates 
based upon the cost of service the reason advanced for the re- 
duced rate to these twelve subscribers is not sufficient to warrant 
the reduction. There may be further cause for a lower rate but 
until such cause is submitted to the Commission with a request 
for permission to file a reduced rate, the Commission feels that 
the rates authorized in this decision should be applied to all pa- 
trons without discrimination. 

Request was made during the hearing to have a disconnection 
rule designed by the Commission and incorporated in this order. 
The company’s request in this matter as well as rates will be al- 
lowed in the order that follows providing service is approved. 

The increased rates herein provided may be placed in effect 
for a period of one year, during which the company will be ex- 
P.U.R.1929E. 
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pected to do such rebuilding and improvement work as may be 
necessary in order that satisfactory service may be rendered. 
The company will be expected to report to the Commission by 
June 1, 1930, just what has been accomplished and the Commis- 
sion will then determine whether the rates may be continued in 


effect. 





MARYLAND PUBLIC SERVICE COMMISSION, 


RE EASTERN SHORE GAS & ELECTRIC COMPANY OF 
MARYLAND. 


[Case No. 2676, Order No. 14665.] 


Apportionment — Allocation of value of electric systems in two 
states, 

1. A valuation allocation to determine the extent to which property 
within the state is used for serving communities outside of the state, 
and vice versa, based upon the amount of current used in each state 
and an allocation of transmission system values based upon the length 
of transmission circuit used jointly and the amount of current trans- 
mitted over each circuit cannot reasonably be misunderstood as a trans- 
fer of property from one ownership to another and is held to be as 
accurate and equitable as any method that could be employed, p. 247. 

Apportionment — Electric properties in tivo states — Return. 

2. A Maryland company was held entitled to earn a fair return 
upon the amount by which the value of its property within the state 
was being used in generating and transmitting current sold to a Dela- 
ware company for consumption in Delaware exceeded the value of 
Delaware property used in the service of Maryland consumers, but it 
was held that such return should be ineluded in the price charged the 
latter company for current delivered at the state line, p. 247. 

Return — Percentage allowed — Electric utility. 

3. Electrie rates resulting in a return of 11.29 per cent on the 
value of property used were held to be excessive and were ordered to 
be modified so as to produce a return of not less than 7 per cent nor 
more than § per cent, p. 248. 

Rates — Electricity — Ice department of utility. 

4. The rates charged by an electric utility to its own ice depart- 
ment should be sufficient to cover all costs and a fair return on the 
electric plant, p. 248. 

Valuation — Cost of financing — Recognition in return allowance. 
5.-No special allewance should be made in the rate base for the 
cost of financing since the rate of return takes care of such items, 
p- 249. 
P.U.R.1929F. 
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Valuations — Rates based on indebtedness — LEiectricity. 

6. The Commission cannot endorse the inference that the rate base 
should not be less than the indebtedness of the utility involved regard- 
less of the actual value of the property, p. 249. 

Return — Operating expense — Amortization of obsolete property. 

7. A public utility should not transfer an alleged obsolete property 
account to be amortized out of operating expenses over a period of ten 
years until it first disposed of such idle property so as to realize the 
maximum salvage obtainable, p. 249. 


[August 1, 1929.] 


Investigation by the Commission on its own motion into the 
rates, charges, services, property, and affairs of an electric com- 
pany; rates revised. 

Appearances: Thomas J. Tingley, People’s Counsel; Messrs. 
Woodcock and Webb, for the Eastern Shore Public Service Com- 
pany of Maryland. 


By the Commission: This investigation was instituted by the 
Commission’s Order No. 11805, dated September 21, 1927, and 
public hearing was begun on May 20, 1929, and concluded on 
May 21, 1929. Subsequent to the date of Order No. 11805 and 
prior to the public hearing, the name of the company was changed 
to “Eastern Shore Public Service Company of Maryland.” This 
company is a subsidiary of the Eastern Shore Public Service 
Company, a Delaware corporation, and purchases its power from 
the Delmarva Power Company which has a power plant at Vien- 
na, Maryland ; the latter company is also a subsidiary of the Dela- 
ware company. Another company, under the same management, 
the Consumers Public Service Company, has an electric and ice 
plant at Crisfield, Maryland, and furnishes electric service to 
the town of Crisfield and vicinity. 

With consent of companies’ counsel, the investigation was made 
to embrace these three companies. The investigation was con- 
ducted by the Commission’s auditing and engineering depart- 
ments and the results were presented at the public hearing under 
the direction of people’s counsel. 

The Commission’s chief auditor, Mr. Nodder, presented ex- 
hibits designated “People’s counsel exhibits Nos. 1 to 12 in- 
elusive,” setting forth in detail the information derived from an 
exhaustive study of the books of the three companies and from 


reports which they have submitted to the Commission. 
P.U.R.1929E. 
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The chief engineer of the Commission, Mr. Wolf, presented 
exhibits designated “people’s counsel exhibits Nos. 13 to 21 in- 
clusive,” giving estimates of cost to reproduce the properties, 
making allowance for accrued depreciation, and discriminating 
between property used and useful for rendering service to Mary- 
land consumers and property used for generating and delivering 
current to the Delaware company for distribution to Delaware 


consumers. 

The companies’ engineer and the Commission’s engineer were 
in agreement as to inventories and cost to reproduce new, but 
there was a difference of opinion as to the amount of accrued de- 
preciation and as to the usefulness of the idle steam power plant 
at Denton and the small oil engine power plant at Ocean City. 
These plants were considered obsolete by Mr. Wolf and he gave 


them no value in determining a rate base. Companies’ engineer 
considered these plants to be useful as emergency sources of pow- 
er which would be available should any interruption occur in the 
present service. 

Counsel for the companies protested against the allocation of 
values upon which Mr. Wolf based his estimates, and contended 
that such allocation of property is illegal. 

Mr. Wolf estimated accrued depreciation on the electrical 
property of the Eastern Shore Public Service Company of Mary- 
land to be approximately 10 per cent of the estimated cost of 
reproduction new, and on the gas property about 21 per cent. 
Depreciation on the electric property of the Consumers Public 
Service Company was estimated to be approximately 19 per cent, 
and on the property of the Delmarva Power Company less than 
4/10 of one per cent. 

There was testimony to the effect that no water is kept in the 
boilers of the Denton plant in winter and no attendant is kept 
upon the premises; that it would require two or three hours to 
get the boilers and piping system filled with water, in addition to 
the time required to heat the boilers, and that when an interrup- 
tion occurred in the service from the Vienna plant in the sum- 
mer of 1928, of six or seven hours duration, repairs were made 
and service restored before the Denton plant could be put into 
operation. The capacity of this plant is given in companies’ ex- 
hibit No. 7, at page 52, as 200 kilovolt-amperes and the demand 
P.U.R.1929E. 
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of Denton and vicinity, as determined by transformer capacity, 
is given at page 15 as 600 kilovolt-amperes, which indicates that 
the plant is not large enough to be of much service. The capac- 
ity of the Ocean City plant is given as 180 kilovolt-amperes and 
the demand of Ocean City and vicinity as 600 kilovolt-amperes. 

[1,2] The Commission understands Mr. Wolf’s allocation of 
values to be an effort to determine the extent to which property 
in Maryland is used for serving Delaware communities and vice 
versa. His allocation of power plant values is based upon the 
amount of current consumed in each state and the allocation of 
transmission system values is based upon the lengths of the trans- 
mission circuits which are used jointly and the amounts of cur- 
rent transmitted over each circuit, for use in each state, as de- 
termined by transformer capacity. 

The Commission believes that an allocation of values for such 
purpose cannot reasonably be misunderstood to be a transfer of 
property from one ownership to another, and considers it to be 
as accurate and equitable as any method that could be employed 
under existing conditions. The amount, $466,302 which Mr. 
Wolf calls “property allocated to Delaware” is understood to be 
the amount by which the value of that portion of the property in 
Maryland which is being used in generating and transmitting 
current which is sold to the Delawase company for consumption 
in the state of Delaware exceeds the value of Delaware property 
used in the service of Maryland consumers. This is value upon 
which the Maryland companies are entitled to earn a fair return, 
but such return should be included in the price charged the Dela- 
ware company for current delivered at the state line. 

Mr. Wolf’s determinations of values, accrued depreciation, ob- 
solescence of property, and extent to which Maryland property 
is used for furnishing current consumed in Delaware are believed 
to be reasonable, and after giving due weight to all elements 
which should be considered the Commission finds that the fair 
value for rate-making purposes, of the combined properties of 
the Eastern Shore Public Service Company of Maryland, the 
Delmarva Power Company, and the Consumers Public Service 
Company, as of December 31, 1928, used and useful in render- 
ing electrical and gas service in Maryland, including working 
capital and going value, amounts to $3,063,500; that the prob- 
P.U.R.1929E. 
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able additions to property during the year 1929 will have average 
value of $170,000, and that the fair value of the rate base upon 
which the companies are entitled to earn a return from Mary- 
land consumers in 1929, is $3,233,500. 

[3] The consolidated net income of the three companies, avail- 
able for return in 1929, which will be derived from Maryland 
consumers, at present rates, is estimated to be $365,000 and the 
resulting rate of return to be 11.29 per cent. 

Making due allowance for the uncertainties involved in such 
an estimate, the Commission concludes that the present rates for 
gas should not be disturbed, but that the rates for electric service 
in Maryland should be reduced to such an extent as will effect a 
reduction of $120,000 over a period of a year in the amount of 
the return of these companies which is derived from Maryland 
consumers, and the Commission is of the opinion that after such 
reduction the companies will still earn a rate of return of not 
less than 7 per cent and not more than 8 per cent. 

This conclusion is supported by the estimate of companies’ 
engineer (companies exhibit No. 7, at page 43) that there would 
have been a saving of $111,662 to Maryland in 1928 if the 
Vienna plant had operated the entire year. It is notable that 
this estimate involved allocations of costs between Maryland and 
Delaware on much the same principle as used by Mr. Wolf. 

The values given the several elements entering into the rate 
base are as follows: 

Eastern Shore Public Service Co. of Maryland (Dee. 31, 

Electric ...... $1.200,000 

Gas 200,000 


pemennnen Power Ga, CHC. BE, BOGS) oc oic nc caccccsseccsvcvces 1.519.500 
Consumers Public Service Co. (Dec. 31, 1928)—Electrie ...... *245,000 
Total as of Dec. 31, 1928 $3,164,500 
Amount used for Delaware consumers 466,000 
Value used and useful in Maryland service $2,698.500 
Allowance for working capital 115,000 
Allowance for going value 250.000 
Maryland rate base (Dec. 31, 1928) $3.063,500 
Estimated average amount of 1929 additions 170,000 
Maryland rate base for 1929 .... $3,233,500 
Estimated income available for return 365.000 
Estimated rate of return in 1929, at present rate: 11.29% 
* Includes $2,836 for property owned by Delmarva Power Company which 
is used by Consumers Public Service Company and is to be transferred to 
the latter. 

[41 It is found that the price charged the ice department of 
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the Consumers Public Service Company for electric current is 
sufficient to cover only a portion of the cost of production, where- 
as the price per kilowatt hour should be sufficient to cover all 
costs and a fair return on the plant property. 

[5] The Commission has made no allowance in the rate base 
for cost of financing but considers that the rate of return which 
has been ailowed is sufficient to provide for this item. 

Companies’ counsel submitted a brief in which stress was laid 
upon the unreasonableness of finding a rate base of less amount 
than the summation of funded and unfunded indebtedness, par- 
ticularly when that indebtedness has been incurred with the con- 
sent of the Commission. 

[6] While the base found in this case is not less than the com- 
panies’ indebtedness, the Commission cannot endorse the infer- 
ence that the rate base should not be less than the indebtedness, 
regardless of the actual value of the property. 

This Commission has consistently endeavored to prevent the 
transfer of utility properties at excessive prices and to prevent 
the issuance of securities in excess of real value, but as it is im- 
practicable for the Commission to thoroughly investigate and 
accurately value all properties before approving such transfer 
and security issues, it has had constantly in mind the possibility 
of an indebtedness being incurred in excess of property value and 
has incorporated in all orders authorizing the sale and transfer 
of utility properties the stipulation that nothing contained in the 
order shall be deemed, taken, or construed as in any way deter- 
mining the fair value of the property for rate-making purposes. 

Counsel’s argument in this case indicates that the companies 
represented are aware of the pertinence of the Commission’s 
warning and should, therefore, be on guard against the purchase 
of properties at prices in excess of value. 

[7] Companies’ counsel makes the suggestion that the Com- 
mission should allow the Eastern Shore Public Service Company 
of Maryland to transfer to an obsolete property account and to 
amortize out of operating expenses, over a period of ten years, 
the value of property which is not considered as used and useful 
and, therefore, not included in the rate base. 

Data now before the Commission doesn’t permit of the enter- 
P.U.R.1929E. 
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tainment of such a proposal at this time, and should the com- 
pany desire to have the matter adjudicated at a later date, it will 
first be necessary to dispose of the idle property in such manner 
as to realize the maximum salvage obtainable therefrom. 

An order will be passed requiring these companies to submit, 
for the Commission’s consideration, a schedule of electric rates 
which will accomplish a gross reduction of $137,500 in annual 


revenue derived from electric service to Maryland consumers, 
which amount, making due allowance for reductions in the state 
and Federal taxes, will result in a net reduction in income of 
approximately $120,000. 





NEW HAMPSHIRE PUBLIC SERVICE COMMISSION, 


RE GRAFTON POWER COMPANY. 
[D-1222, Order No. 2108.] 


Electricity — Exportation — Industrial boundaries of the state. 

1. The fact that energy generated within the state was to be trans- 
mitted over high voltage lines to distant points outside of the state 
was held to show that no market situated wihin the state could be an 
unreasonable distance from the power development, provided that the 
demand warranted the investment, p. 254. 

Discrimination — Electricity — Local and foreign consumers. 

2. Consumers should be furnished electrical energy within the state 
at fair, just, and reasonable rates, and upon terms as favorable as 
granted to consumers outside of the state, p. 254. 

Electricity — Contracts for sale — Filing with Commission. 

3. All power contracts must be filed with and approved by the 
Commission, p. 204. 

Electricity — Discontinuance of exportation — Needs within state. 

4. The Commission ordered that if, after notice and hearing, it 
should find that electrical energy generated within the state was rea- 
sonably required for use within the state, a utility should discontinue 
the transmission of such energy outside of the state, p- 256. 

Electricity — Contracts for sale — Commission control, 

5. An electric company was ordered to make, renew, or extend any 
contracts for the delivery of electrical energy to another utility upon 
such terms and conditions as the Commission might require for the 
public good, p. 256. 

P.U.R.1929E. 
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Electricity — Contracts for exportation — Restrictions by Commis- 
sion. 

6. The order of the Commission was incorporated as a condition 
and one of the terms of all contracts involving the sale of electrical 
energy transmitted or conveyed beyond the confines of the state by an 
electrical utility authorized by virtue of such order to engage in such 
business, p. 257. 










[June 26, 1929.] 








Petition by an electrical utility to transmit power outside of 
the state; granted. 

Appearances: Allen Hollis and F. J. Dunn, for the petitioner ; 
Jeremy Waldron, Attorney General, and John P. Carleton, As- 
sistant Attorney General, for the state of New Hampshire; 
Homer Smith, for the town of Monroe; Burdette A. Johnson, 
for the interests of Arthur S. Dewing; Ernest R. Kimball, pro 









se. 






Morse, Commissioner: On August 29, 1928, the Grafton 
Power Company, pursuant to the provisions of § 33 of chapter 
240 of the Public Laws, filed with this Commission a notice of 
its intention to engage in the business of transmitting or convey- 
ing beyond the confines of the state, electrical energy generated 
by water power. The Commission of its own motion investigated 
and made inquiry as to the existence of an available market at 
fair rates within the state for such electrical energy, and a public 
hearing thereon was held on September 21, 1928, at its offices, 
aiter fourteen days’ notice had been given by publication in the 











Littleton Courier. 

At the hearing it was understood and agreed that the Com- 
mission should not only consider the evidence then introduced, 
but also any pertinent information contained in the record in 
D-1204, see Re Grafton Power Co. 11 N. H. P. S. C. 455 
(P.U.R.1929D, 555) and 517, a petition “for authority to oper- 
ate as an electric public utility and for that purpose to construct 
an hydroelectric plant in each of the towns of Littleton and Mon- 
roe” and a “rehearing on certain phases of” said petition. 

The hearings and formal conferences at which information 
was obtained which was considered in the determination of the 
present matter includes the conferences of May 27, June 27, 
August 21, and September 5, 1928, and the hearings of June 27 
P.U.R.1929E. 
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and September 21, 1928. The facts thus available and those 
obtained in the record in the instant case, combined with those 
learned from an independent investigation of the Commission to 
ascertain the existence of an available market for the energy at 
fair rates, are the basis for the findings herein. 

Under Commission Order numbered 2020, see Re Grafton 
Power Co. 11 N. H. P. S. C. 455, 460 (P.U.R.1929D, 555) and 
No. 2047, see Re Grafton Power Co. 11 N. H. P. S. C. 517, 519, 
the petitioner was authorized “to begin and carry to completion 
the construction of an hydroelectric plant in Monroe at the loca- 
tion specified in plan H 2712-1, filed September 5, 1928, and 
marked in black pencil with the distinguishing letter ‘A,’ and 
an hydroelectric plant in Littleton at the location specified in 
plan H 2711-1, filed August 21, 1928, and upon completion of 
said construction to operate as an electrical public utility. 


” 


Construction of the so-called lower development i. e. the one 
in Monroe is well under way. From the testimony given at the 
hearing of September 21, 1928, by Samuel C. Moore, president 


of the petitioner and vice-president and general manager of the 
New England Power Association, of which the petitioner is a 
subsidiary, it appears that said lower development will be com- 
pleted in the fall of 1930. Construction of the upper develop- 
ment i. e. the one in Littleton will “come right after that.’ See 
Record, page 5. “The whole development will give ‘ 
about four hundred million kilowatt hours of primary and about 
one hundred and fifty million of secondary power . . . the 
lower development will have about half of that amount.” See 
Record, page 5. 

the development as finally decided on was one with 
a large capacity for storage water that could be used for peak 
purposes and tied in with a tidewater steam plant that would 
provide the deficiency that would occur during low water sea- 
sons.” See Record, page 3. The tie-in will be with the system 
of its parent, namely that of the New England Power -Associa- 
tion with a present capacity of 200,000 kilowatts of hydro and 
375,000 kilowatts of steam. See Record, page 7. That connec- 


tion of itself affords an avenue of sale and interchange. If the 
P.U.R.1929E. 








RE GRAFTON POWER CO. 253 
market in New Hampshire hereafter requires more power than 
is being generated, the interconnection would enable transmis- 
sion here. See Record, page 7. A contract of the parent com- 
pany with Boston interests for 150,000,000 kilowatt hours per 
year was a determining factor in undertaking the development. 
See Record, pages 4 and 8. “. . . it is imperative in order 
to finance an undertaking that reasonable earnings can be shown 
to meet fixed charges after the capital expenditures have been 
made for the development.” See Record, page 4. If it seemed 
reasonably certain that energy from this development was to be 
turned into the system of the New England Power Association, 
that would be one ground for believing reasonable earnings can 
be shown by the petitioner. See Record, page 4. 

Before any of its energy can be transmitted beyond the confines 
of the state and turned into the system in question, however, the 
requirements of § 33 of chapter 240 of the Public Laws, as 
amended by chapter 106 of the Laws of 1929, must be satisfied. 
The initial notice of intention to export power was filed prior to 
said amendment. Following enactment of the amendment, how- 
ever, the petitioner filed on May 18, 1929, a supplemental notice 
and supplemental application for order thereon and a public 
hearing was held on May 27, 1929, at the offices of the Com- 
mission, after six days’ notice by registered mail had been given 
the selectmen of Monroe and Littleton, the attorney general and 
all others appearing at the hearing of September 21, 1928. The 
petitioner stated it desired to obtain an order permitting it to 
engage in such business of transmitting or conveying beyond the 
contines of this state, electrical energy generated by water power, 
subject to the terms and conditions of said § 33, as amended. 

There were two changes in the export law made by said chap- 
ter 106, Laws of 1929. One of the changes effected in said law 
made it applicable to corporations having bare authority to en- 
gage in the generation of electrical energy by water power, where- 
as formerly it referred only to those corporations actually en- 
gaged in such business. The other change added to any export 
order of the Commission the requirement that the exporting cor- 
poration shall discontinue such business in whole or in part to 
such extent and under such conditions as the Commission may 
P.U.R.1929E. 
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order, whenever after notice to such corporations and hearing 
thereon the Commission shall find that such electrical energy or 
the portion thereof affected by said order is reasonably required 
for use within this state, and that the public good requires that 
it be delivered for such use. 

The first duty of the Commission in disposing of this petition 
seems to be determination of the existence of an available market 
at fair rates within the state, within a reasonable distance of the 
proposed development. 

In general, the high voltage transmission lines of the peti- 
tioner in New Hampshire are expected to run from the north in 
a southerly direction through the state to the Massachusetts state 
line. 

[1-3] Considering the distance of the ultimate market, the 
huge amount of energy intended to be exported and the capacity 
of the plants in question, reasonable distance may well include 
the industrial boundaries of the state. If energy can be success- 
fully transmitted to Boston and more distant points on the sys- 
tem of the New England Power Association, it is hard to con- 
ceive of a market in New Hampshire that would be an unreason- 
able distance from the power development, assuming of course, 
the demand was such as to warrant the investment in transmis- 


sion equipment from the main transmission lines of the Grafton 
Power Company over which exported energy will flow. 


Of all the power generated by industries throughout the state, 
it is believed that about 45 per cent is produced by the use of 
fuel, and about 40 per cent by water. In Coos and Grafton 
counties alone, there appears from exhibits 2 and 3, a consump- 
tion in industrial plants approximating 35,000,000 kilowatt 
hours annually. Ultimately, much of the fuel generated power 
in the state can, and doubtless will be largely supplanted by elec- 
tric energy generated by water power. The petitioner can play 
the leading role in effecting the transfer. There is no reason to 
believe it will not do so. Its president in answer to the question, 
“What power is it you want to export?” replied “What can not 
be sold locally in New Hampshire.” See Record, page 15. This 
must be construed by this Commission to include the entire state. 

In the electric utility ficld alone, marked growth of production 
P.U.R.1929E. 
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is evident in recent years. In the past four years there has been 
an increase of over 45,000,000 kilowatt hours produced from 
water, or upwards of 20 per cent, whereas kilowatt hours pro- 
duced by steam have decreased about 7,500,000, or a little more 
than 18 per cent. 

Once this development is completed and functioning, New 
Hampshire industries will not be stifled in expansion from lack 
of available power. So far as power is concerned, coal shortages 
will cause little concern to those choosing to electrify. 

Chapter 179 of the Laws of 1929, provides in substance that 
any public utility shall make, renew, or extend any contract for 
electric power with another public utility upon such terms as 
the Commission shall order to be for the public good. This 
enables other electrical public utilities in the state to contract 
with the petitioner for energy which will in turn supply any local 
demands whether domestic or industrial. 

Under § 19 of chapter 242 of the Public Laws, a public utility 
may make contracts at other than the duly filed schedules show- 
ing its rates, fares, charges, and prices, if the Commission shall 
order such contracts to take effect. Unless the Commission other- 
wise orders, no change can thereafter be made in such a contract. 
See § 3, chapter 242 Public Laws. Whenever the Commission 
is of the opinion after a hearing, either on its own motion or 
complaint, that such rates, fares, or charges are unjust or un- 
reasonable, or that the regulations or practices of a public utility 
affecting such rates are unjust or unreasonable, or in anywise in 
violation of law or that the maximum rates, fares, or charges are 
insufficient, it determines the just and reasonable or lawful rates, 
fares, and charges to be thereafter observed and in force as the 
maximum to be charged, and fixes the same by order. See § 7, 
chapter 242 Public Laws. These laws will apply to the petition- 
er. All power contracts made by it must be filed with and ap- 
proved by the Commission. The rates in such contracts must be 
just, reasonable, and lawful. 


Notwithstanding the growth in production and consumption 
of electricity in the state, and the potential market for even more, 


the Commission finds that upon completion of said development 
P.U.R.1929E. 
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there will doubtless be for some time, electrical energy generated 
by water power by the petitioner, which it should be permitted to 
transmit or convey beyond the confines of the state. To this per- 
mission, however, there are certain conditions that must be im- 
posed to the end that consumers within the state shall be fur- 
nished service by the petitioner upon terms as favorable as shall 
be granted to consumers outside the state, having due regard to 
all facts and conditions which may affect the subject. These 
conditions are stated in the accompanying order. 

Storrs and Brown, Commissioners, concurred. 


Orver No. 2108. 


Upon consideration of the foregoing report, which is made a 
part hereof, it is Ordered, that the Grafton Power Company be 
permitted to engage in the business of transmitting or conveying 
electrical energy generated by water, beyond the confines of the 
state, provided, however, that: 

1. Said Grafton Power Company shall furnish service to con- 
sumers of electrical energy within the state, at fair, just, and 
reasonable rates, and upon terms as favorable as shall be granted 
to consumers outside the state, having due regard to all facts and 
conditions which may affect the subject. 

[4] 2. Said Grafton Power Company shall discontinue such 
business, in whole or in part, to such extent and under such con- 
ditions as the Commission may order, whenever after notice to 
said Grafton Power Company and hearing thereon the Public 
Service Commission shall find that such electrical energy, or any 
portion thereof affected by this order, is reasonably required for 
use within this state, and that the public good requires that it be 
delivered for such use. 

[5] 3. Said Grafton Power Company shall make, renew, or 
extend any contract for the delivery of electrical energy to an- 
other utility upon such terms and conditions as the Public Serv- 
ice Commission shall order to be for the public good. 

4. Said Grafton Power Company shall make no contract for 
service at rates other than those fixed by its schedule of general 
application, except as the Public Service Commission shall by 


order allow. 
P.U.R.1929E. 
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[6] 5. This order shall be incorporated as a condition and one 
of the terms of all contracts of the Grafton Power Company in- 
volving the sale of the whole or any part of the electrical energy 
transmitted or conveyed beyond the confines of the state. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE 
STATE DIVISION, PUBLIC SERVICE COMMISSION, 


SHRODER & KOPPEL, INCORPORATED 
v. 


NEW YORK EDISON COMPANY. 
[Case No. 5622. 


Discrimination — Service — Alternating and direct current. 

1. It is not discrimination for an electric company engaged in sub- 
stituting alternating for direct current to certain city areas to refuse 
to take on any new business in that location on a direct current basis 
where all new applicants for service are likewise required to take 
alternating service, p. 259. 

Service — Duty to serve — Electricity — Change from direct current. 

2. An electric company engaged in substituting alternating for 
direct current in certain city sections with the approval of the Com- 
mission may, in the promulgation of such policy, properly refuse to 
take on new business except on an alternating current basis, p. 260. 


{June 26, 1929.] 


Comptarnt of an applicant for electric service against an 
electric company; complaint dismissed. 

Appearances: Arthur D. Koppel, New York city, appearing 
for the petitioner, Shroder & Koppel; Beardsley & Taylor, New 
York city (by William L. Ransom, and Jacob H. Goetz, New 
York city), appearing for the New York Edison Company, and 
United Electric Light & Power Company; Shearman & Sterling, 
General Counsel, New York city; Clarence L. Law, New York 
city, General Commercial Manager, the New York Edison Com- 
pany; Frank W. Smith, New York city, Vice-president, United 
Electric Light & Power Company. 


By the Commission: On April 24, 1929, Shroder & Koppel, 
Incorporated, wrote to this Commission that they were erecting 
P.U.R.1929E. 17 
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a building on the east side of Madison avenue, 58th to 59th 
streets, New York city, on a plot comprising 35,000 feet, for the 
Madis Realty Corporation, of 2 Park avenue, but were unable to 
secure from the New York Edison Company an agreement to 
furnish to them direct current service for power uses. The com- 
plainant stated that they had agreed to accept alternating current 
service for light and direct current service for power, but the 
company declined to give them anything but alternating current. 
The complainant further stated that they required the direct cur- 
rent service for their elevator uses. An effort was made to adjust 
this complaint through the Commission’s regular complaint 
bureau, but this proving ineffectual a hearing was held Tuesday, 
May 21, 1929, before Chairman Prendergast and Commissioner 
Van Namee. 

The complainant was represented at this hearing by Mr. Ar- 
thur D. Koppel, who stated that his company proposed to use 
“a worm gear elevator system” and for this system they desire 
direct current service. If they had to use alternating current 


they would be required to install a type of elevator, the cost of 
which would be approximately $17,000 more than the type they 
preferred to install and that this was the reason they wished 
direct current service for power uses. 

The New York Edison Company called as witnesses its general 
commercial manager, electrical engineer, and Mr. Frank W. 
Smith, vice-president of the United Electric Light & Power Com- 


pany. 

The substance of the case is this: As stated by Mr. M. S. 
Sloan, president of the New York Edison Company, in his tes- 
timony in Case No. 1533, New York Edison Company rate case 
(made part of the record in this case) the policy of the New 
York Edison Company is to restrict the use of direct current as 
far as possible to those localities where direct current is now most 
generally supplied, and wherever possible substitute alternating 
current. Consequently, new business now being written is to be 
upon the basis of alternating current, but where contracts exist 
for direct current service these contracts will be fulfilled. 

Among the districts in the borough of Manhattan which have 
been set aside for the substitution of alternating current is the 
P.U.R.1929E. 
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one from East 40th street to East SOth street in which the prem- 
ises referred to in this complaint are located. In this district 
there are at the present time sixty-eight proposed building loca- 
tions. If all these buildings were to be supplied with direct cur- 
rent, there would be an increase in direct current load of 13,450 
kilowatts, whereas due to previous commitments and under the 
present “change over plans” there will be an increase in direct 
current load of only 2,173 kilowatts. 

The buildings on the location property at Madison avenue, 
58th and 59th streets before they were demolished had a demand 
of 92.5 kilowatts. The new demand would be 325 kilowatts or 
an increase of 232 kilowatts. Expressed in percentage, the new 
demand would be approximately 500 per cent over the old de- 
mand. 

The new demand for power equipment only would be 120 
kilowatts. This demand is 30 per cent more than the entire 
light and power demand of the old building. 

The complainant was of the opinion that as direct current had 
heretofore been served to the premises located in the area upon 
which he is now building, there was no reason why there should 
not be a continuation of this type of current, but the figures 
quoted indicate that the demands for service on this location will 
greatly exceed the demands that have heretofore prevailed. In 
order to carry out the present policy of the company, it is neces- 
sary to stop taking on new direct current business and supply 
alternating current to the new business. The present direct cur- 
rent substations and equipment will be continued to take on addi- 
tional load of eaisting direct current customers. The additional 
direct current capacity made available through the demolition of 
old structures will be absorbed by existing direct current consum- 
ers who are requiring increased capacity. 

[1] It is shown by the testimony that the complainant had not 
prepared its plans for elevator equipment, but were awaiting a 
decision upon this complaint. The contractors who are doing the 
foundation work on the plot in question are being supplied with 
alternating current. 

The question of discrimination can not enter into the com- 
plaint in view of the fact that hereafter all new buildings in this 
P.U.R.1929E. 
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particular district will have to install alternating current eleva- 
tors, although alternating current elevators cost more than direct 
current. As shown from the exhibits, out of a total of sixty-eight 
new buildings in this particular substation district, sixty-seven 
will be supplied with alternating current. 

[2] The company is not charged with a refusal to furnish elec- 
trie service, but to render a certain kind of service. In view of 
the fact that the policy of the company to substitute alternating 
current for direct current is well known to the Commission, and 
is not disputed as a measure of good business policy and that no 
discrimination was being practiced against the complainant in 
this instance, the complaint should be dismissed. An order to 
that effect is submitted herewith. 





UNITED STATES DISTRICT COURT, 
W. D. ARKANSAS. FORT SMITH DIVISION. 


OKLAHOMA-ARKANSAS TELEPHONE COMPANY 


l 


SOUTHWESTERN BELL TELEPHONE COMPANY. 
[No. 3416.] 


(33 F. (2d) 770.) 


Public utilities — Controversy between utilities — Public interest. 

1. Entirely different principles of law determine the conclusion 

that should be reached in a controversy between two or more public 

utilities where the element of public interest has been removed, such 

as when the public would be equally well served if either party were 
successful, p. 264. 

Monopoly and competition — Telephones — Physical connections. 

2. One telephone company cannot, where public interest is not 
affected, compel a connection with its competitor solely upon the ground 
that a failure to obtain such a connection will cause it loss, p. 265. 

Monopoly and competition — Telephones. 

3. The public ought not to be required to maintain two long dis- 
tance telephones between the same points where one line affords all the 
telephone facilities needed, p. 266. 

Monopoly and competition — Excessive rates — Telephones. 
4. Excessive toll rates charged the public by telephone companies 


P.U.R.1929E. 
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are not to be corrected by requiring physical connection with a competi- 
tor in view of legislative authority for correcting such excess charges, 
p. 266. 

Contracts — Contracts between utilities. 

5. Contracts between two telephone companies for joint use of their 
facilities are governed by the same rules that govern contracts between 
private individuals, unless the convenience of the public is interfered 
with by failure to use their property for the purposes to which it was 
devoted, p. 266. 

Injunction — Telephcnes — Compulsory physical connection. 

6. The court will not require, by way of injunction, physical long 
distance connection between telephone companies, in the absence of a 
contract calling for such performance, or an order of a regulatory body 
requiring the same, especially where the convenience of the public is in 
no way affected, p. 266. 


[June 1, 1929.] 


Svir for injunction by one telephone company to compel an- 
other to afford to it physical connection; denied. 

Appearances: Robinson, House & Moses and Harry E. Meck, 
all of Little Rock, Arkansas, and James B. McDonough, of Ft. 
Smith, Arkansas, for plaintiff; Downie & Schoggen, of Little 
Rock, Arkansas, and Claude Nowlin, of Oklahoma City, Okla- 
homa, for defendant. 


Martineau, District J.: The plaintiff is the Oklahoma-Arkan- 
sas Telephone Company, hereinafter referred to as the Poteau 
Company. The defendant is the Southwestern Bell Telephone 
Company, hereinafter referred to as the Bell Company. The 
Poteau Company owns and operates local telephone exchanges at 
Heavener, Howe, Wister, and Poteau, in Oklahoma, with toll 
lines connecting these exchanges. It also has a long distance or 
toll line from Poteau, Oklahoma, to Ft. Smith, Arkansas. 

The Bell Company owns and operates the local telephone ex- 
change at Ft. Smith, together with many other exchanges in Okla- 
homa, Arkansas, Texas, and Missouri. These exchanges are all 
connected by long-distance lines owned by the defendant, and by 
connections with other long-distance lines telephonic communi- 
cation is afforded to practically all parts of the United States and 
some forcign countries. One of the defendant’s toll lines runs 
from Ft. Smith to Poteau. 

It will thus be seen that there are two long-distance lines from 
P.U.R.1929E. 
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Ft. Smith to Poteau, one belonging to the plaintiff, and the other 
to the defendant. 

Prior to January 22, 1928, the Poteau Company’s long-dis- 
tance line was connected with the Bell Company’s local exchange 
at Ft. Smith, and the Bell Company’s long-distance line from 
Ft. Smith was connected with the Poteau Company’s exchange 
at Poteau, under the terms of a working agreement, by which 
ealls originating in plaintiff’s system for Ft. Smith and points 
east were to be routed over plaintiff’s line to Ft. Smith, and calls 
originating in Ft. Smith and points east for points in plaintiff’s 
system were to be routed over defendant’s line to Poteau. This 
agreement between plaintiff and defendant was entered into 
November 30, 1923, and superseded a traffic agreement between 
the two companies or their predecessors which had existed for 
many years. This agreement fixed the compensation that each 
company was to receive for services performed in connection with 
the transmission of calls, and also provided that it should remain 
in effect for one year “and thereafter until the expiration of 
thirty days after written notice of determination to terminate 
same is given by either party to the other.” 

Instead of figuring literally the amount of compensation due 
cach party under the terms of the contract, the Bell Company 
adopted what is known as a composite, which is a method of com- 
puting a division of the revenues between the companies based, 
not upon the actual number of calls over a certain period, but 
upon an average for a given period, determined from a study of 
previous business for a like period. 

The Poteau Company says that it became dissatisfied with the 
composite method of settlement, because it was not authorized by 
the terms of the contract, and refused to pay the amounts de- 
manded by defendant. As a matter of fact, however, it felt that 
the terms of its contract did not provide a fair compensation for 
its services rendered, and, as a consequence, some time in 1927 
commenced withholding 25 per cent as commissions, instead of 
the commissions fixed by its contract. The excess amount thus 
withheld by the plaintiff amounted to between four and five 
thousand dollars in December, 1927. The Bell Company at- 
tempted to adjust these differences amicably with the plaintiff, 
P.U.R.1929F. 
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but was unsuccessful. In December, 1927, it gave notice that it 
would terminate the contract of 1923 with the plaintiff in thirty 
days, and on January 22, 1928, it terminated its physical connec- 
tion with the plaintiff’s system, both at Poteau and Ft. Smith. 
It then established its long-distance toll station at Poteau, and 
all in and out calls from Poteau to points in the Bell system had 
to be handled at this toll station. This required the inhabitants 
of Poteau to go to this station to transmit or receive long-distance 
messages. This condition continued for a few days, when the 
Poteau Company voluntarily permitted long-distance messages 
to be delivered and received over its local exchange. At the pres- 
ent time, a physical connection of the two telephone systems at 
Poteau exists under the rules, regulations, and requirements of 
the Oklahoma Corporation Commission, fixing the terms of said 
connection and the compensation to be received by each party. 
Under this arrangement, the facilities for long-distance telephone 
conversations between Poteau Company points and Ft. Smith, 
Arkansas, and all other Bell Company points are the same as 
existed prior to January 22, 1928, except that all calls both in 
and out, between Poteau and Ft. Smith, and other points beyond 
in the Bell system, must pass over the Bell Company’s lines from 
Poteau to Ft. Smith. This, in effect, prevented the use of the 
Poteau Company’s long distance line between these two points. 

All telephone calls originating in Arkansas to points on the 
Poteau system are handled now exactly as they were prior to 
January 22, 1928, but persons calling from points in the Poteau 
system to Ft. Smith and to points beyond east must now use the 
Bell Company’s line to that point, where, prior to the termination 
of the 1923 contract, they used the Poteau Company’s lines. 

All toll circuits of the Bell Company between Ft. Smith and 
Poteau are copper, while those of the Poteau Company are iron. 
The Bell Company’s facilities are sufficient to handle all calls 
between the two points. 

The revenue coming to the Poteau Company under the 1923 
contract ranged from $200 to $500 per month in long-distance 
business. 

From the record it is disclosed that the Bell Company has 
physical connection with two telephone companies operating in 
P.U.R.1929E. 
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small towns near Ft. Smith. These connections are maintained 
under contracts similar in terms to the 1923 contract with plain- 
tiff, having a provision for their termination upon thirty days’ 
notice. 

The above is a statement of the facts out of which the present 
controversy arises. 

The Poteau Company by this suit seeks by injunction a recon- 
nection of its long-distance lines with the Bell Company’s ex- 
change at Ft. Smith, a restoration of the physical connections 
between the two companies as they existed under the terms of 
the contract of 1923. 

The court is indebted to the attorneys on both sides for very 
carefully prepared briefs covering the many points of law raised 
in the argument and presentation of this case. Only such of 
these, however, will be discussed as are relevant to the issues to 
be decided. 

In the beginning, it is important to determine just how the 
granting of the relief prayed for would affect, first, the public 
as telephone users, and, next, the rights of the two litigants. 

[1] The record shows that the public are not materially incon- 
venienced by the failure to maintain a physical connection of the 
two telephone systems at Ft. Smith. This is certainly true, if 
the order of the Oklahoma Corporation Commission is carried 
into effect. Under existing conditions all calls are transmitted 
over the Bell Company’s line, with equal, if not better, transmis- 
sion facilities than the Poteau Company’s line affords. The 
delay, if any, occasioned by the mode of handling messages at 
Poteau would be entirely removed by plaintiff’s complying with 
the terms and conditions of the order of the Oklahoma Corpora- 
tion Commission, which this court regards as just and equitable. 
This being true, it is difficult to see how the public is in any way 
interested in this controversy. This then removes from the case 
all questions of law with reference to the regulation and control 
of public utilities in their relation to the public, the controlling 
factor in almost all of the cases cited by both plaintiff and de- 
fendant. When the public interest is removed from the case, 
entirely different principles of law determine the conclusion that 


should be reached. Public necessity and convenience require 
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public utilities to do many things which private individuals or 
companies cannot require. 

[2] In my opinion, this controversy resolves itself into one be- 
tween the two telephone companies competing for the long-dis- 
tance business passing through both Poteau and Ft. Smith, at 
least that part of it which, prior to the termination of the contract 
of 1923, was handled by plaintiff. In such a case, the principles 
of law governing the making of contracts between private in- 
dividuals are applicable. One telephone company cannot, where 
the public interest is not affected, compel a connection with its 
competitor solely upon the ground that a failure to obtain such 
a connection will cause it loss. This is the plaintiff’s contention. 
If that principle of law is sound, any small company owning a 
local exchange may build long-distance lines connecting its ex- 
change with the exchanges of a larger company, like the defend- 
ant, owning exchanges in many places and operating long-dis- 
tance lines covering, with its other connections, all important 
places in the country, and compel a connection with these ex- 
changes, although the larger company has ample long-distance 
facilities for handling the business between the connected points. 
This would certainly depreciate, and might destroy, the value of 
the larger company’s properties. The principle of law which 
would logically bring about such a result is unsound, even when 
applied to public utilities, unless such a physical connection, 
when dealing with telephone companies, is clearly demanded by 
statute or constitutional provisions. Even then, where the public 
interest is not affected, it is doubtful if the connection may be 
required where private property is taken or used without just 
compensation being made therefor. The result of granting the 
relief prayed for would be to establish two competing toll lines 
between Poteau and Ft. Smith, and in that way take from two 
to five hundred dollars per month from the defendant and give it 
to the plaintiff. 

The fact that the failure to grant the relief asked destroys 
to a large extent the value of the long-distance line of the plain- 
tiff does not entitle it to compel a connection with the defendant. 
This hazard it should have considered when it constructed the 
line. When the public interest is not affected, its right to use 
the defendant company’s property is one entirely of contract. 
P.U.R.1929F. 
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[3-5] Besides, the public ought not to be required to maintain 
two long-distance lines between Ft. Smith and Poteau, when one 
line affords all the telephone facilities needed. If the tolls now 
charged are too high, ample legislative authority exists for regu- 
lating them. The legislature, and not the courts, makes the laws. 

The contention that the defendant has surrendered the inde- 
pendent use of its property by contracting with the plaintiff to 
use it as a part of a public utility is sound only when the facts 
justify the holding that the failure to continue to so use it will 
inconvenience the public. The reason for the rule, if it exists at 
all, is that the public would be inconvenienced by the failure to 
continue the contracted use of the property, and, when the reason 
fails, the rule no longer applies. Contracts between two tele- 
phone companies for the joint use of their telephone facilities are 
governed by the same rules that govern contracts between private 
individuals, unless the convenience of the public is interfered 
with by the failure to continue to use their property for the pur- 
poses to which it was devoted. Public convenience, and not the 
interests of the contracting parties determines the right to ter- 
minate such a contract. 

[6] Plaintiff earnestly contends that the defendant, having 
made contracts for long distance connections with other com- 
panies, must extend a like service to it. An examination of the 
contracts which the Bell Company has made with two local tele- 
phone companies operating exchanges in points near Ft. Smith, 
with long-distance lines into Ft. Smith, having a physical con- 
nection with the Bell Company’s exchange, shows that the terms 
are not materially different from the contract of 1923 between 
the plaintiff and defendant. It is certain that these connections 
are by contract. The service asked for in this suit is entirely 
different from the service rendered the other two companies. 
This suit is not to prevent the breach of an existing contract, but 
to compel a connection without a contract, and without an order 
of a regulatory body requiring a connection. If it were the law 
that a defendant having granted a connection to other companies 
must upon the same terms extend a like service to the plaintiff, 
the facts show that the defendant originally had a similar con- 
tract with the plaintiff, the termination of which was brought 
about by the failure of the plaintiff to comply with its terms. 
P.U.R.1929E. 
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The sole purpose of this suit is to require the defendant to 
permit the use of its telephone facilities by a competitor. The 
convenience of the public is in no way affected. Under these 
conditions, it is fundamental that the relief cannot be granted. 

The prayer of the complaint will be denied. 





MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES. 


RE EDISON ELECTRIC ILLUMINATING COMPANY 
OF BOSTON. 


[D. P. U. 3692.] 


Security issues — Changes in par value of stock. 

1. Approval ought not to be granted for a change in the par value 
of capital stock of an electric utility merely because it is the fashion 
or because other companies have seen fit to make such a change, p. 268. 

Security issues — Changes in par value of stock -—- Speculation. 

2. Approval was refused for a change in the par value of the 
capital stock of an electric company where any advantage derived by 
facilitating the purchase of the shares would be offset by the enhanced 
speculative price, p. 268. 

Security issues — Change in par value of stock — No benefit to in- 
vestors. 

3. Approval was refused for a change in the par value of the capital 
stock of an electric utility where it would not have the effect of causing 
a wider distribution of stock among investors and would not assist 
present holders in taking up their rights to future issues in view of 
the spread between the price of the stock on the exchange and the price 
authorized by the Department for sale by the company, p. 270. 

Security issues — Change of par value — Encouragement of specula- 
tion. 

4. Authority to change the par value in the capital stock of an 
electric utility was refused where, owing to the spread thereby occa- 
sioned between the price of the stock on the exchange and its intrinsic 
value, its speculative value would be increased and small investors would 
be encouraged to purchase stock at high prices relying upon hopes of 
increased dividends unwarranted by either the value or the business 
prospects of the company, p. 270. 


Security issues — Increase of dividends — Comparison of rates. 
Statement that a privately owned utility was not entitled to in- 
crease its dividends until it should be able to sell electricity in its ter- 
ritory at prices comparable to rates of municipal plants in that vicinity 
having due regard for the economic advantages of the latter, p. 269. 


{October 11, 1929.] 
P.U.R.1929E. 











268 MASSACHUSETTS DEPT. OF PUBLIC UTILITIES. 


Perition of an electric company for approval of the change 
in the par value of its capital stock from $100 to $25 per share; 
denied. 


By the Department: By vote of the stockholders at a meet- 
ing held on August 23, 1929, the petitioner voted to change the 
par value of its stock from $100 a share to $25 a share. It now 
seeks the approval of this Department, as provided in § 8 of 
chapter 164 of the General Laws. At the hearing counsel for the 
petitioner, in response to an inquiry as to why it was desired 
to make the change, stated that it was because “it is the fashion.” 
He also stated that the company was about the only company that 
had not done it in Massachusetts, and some of the companies in 
other states had begun to do it, that the banks were doing it. 
and the directors had finally decided to come into line. No other 
reason for making the change was advanced. 

[1,2] This Department has on many occasions approved of a 
change in the par value of the stock of electric companies where 
it seemed that such change would tend to a wider distribution of 
the stock, and there appeared to be no objection from the stand- 
point of the public interest to its being done at the time. We 
do not think that we ought to grant our approval to the change 
in the par value merely because it is the fashion or because other 
companies have seen fit to make the change. We have some doubt 
as to whether, in the case of the petitioner, the change in the par 
value at this time would cause a wider distribution of the stock. 
Moreover, no such argument was made at the hearing. There are 
serious objections, it seems to us, to making the change at this 
time. Due to the action of speculators or other interests, the 
price of its stock has risen on the Boston Stock Exchange to such 
a point that no one, in our judgment, viewing it from the stand- 
point of an investment on the basis of its earnings, would tind 
it to his advantage to buy it. Until its last declaration of divi- 
dends, increasing them to an annual basis of $13.60, the company 
had been paying $12 annually on each share of stock. The last 
issue of stock approved by this Department sold at auction for 
$411 a share. This is a yield of less than 3 per cent upon the 
price paid for the stock on a dividend of $12 a share. Usually, 
on the splitting up of shares of stock, the spread between the in- 
P.U.R.1929F. 
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vestment value of the stock and the speculative price is increased. 
Thus, any advantage which might be derived by making it easier 
for investors te purchase shares of stock, by reason of their being 
enabled to buy fractions of the present stock, is largely offset by 
the enhanced speculative price. 

It is not likely that thoughtful investors will purchase a stock 
which will give them such a low return upon their investment 
unless thev have confidence that its return will be increased in 
the near future. The investing public can have no assurance 
that the business of the company in the near future will be such 
as to warrant any considerable increase in the dividends on the 
capital stock of the company or that they will be entitled to such 
an increase. This company has for years adopted the practice 
of distributing practically all its earnings in dividends, with the 
result that it has made little provision for depreciation or surplus. 
The rates do not compare favorably with other companies in the 
state which in the past have made more adequate provisions for 
depreciation and surplus requirements. Moreover, we think that 
this company ought not to increase its dividends until it is able to 
sell electricity in its territory at rates comparable with some of 
our municipal plants, having regard for the fact that the munic- 
ipal plants are not required to pay taxes and the fact that by 
permitting the privately-owned company to furnish the service, 
the public is relieved of the risk of its capital in the enterprise. 

The net maximum rate of the Edison Company at the present 
time is 8} cents. In effect it is a rate of 8 cents as the company 
furnishes lamps. This compares with 5 cents charged in Wor- 
cester and 54 cents in Cambridge and Springfield. It is true that 
the company sells electricity to residential customers upon an 
area rate which gives to the average customer a lower rate than 
83 cents per kilowatt hour. But this is considerably higher than 
the rates obtaining in Worcester, Cambridge, and Springfield. 
Compared with municipal plants the situation is still more strik- 
ing. In Holyoke the net maximum price is 4 cents for the first 
100 kilowatt hours and 34 cents for the balance. In Reading, 
which purchases its electricity from the Edison, the net maxi- 
mum rate is 7.2 cents for the first 25 kilowatt hours, 4.5 cents 
for the next 25 kilowatt hour, 2.7 cents for the next 150 kilowatt 


hours, and 1.8 cents for the balance. Moreover, the municipal 
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lighting plant at Hudson, which is operated by Diesel engines, 
sells electricity for 7 cents for the first 20 kilowatt hours, 3 cents 
for the next 180 kilowatt hours and 2 cents for the balance. In 
contrasting the results of municipal plants with privately-owned 
plants, it is to be borne in mind that the municipal plants pay 
no taxes. The taxes paid by private companies throughout the 
state represent from 2 to 3 mills upon each kilowatt hour sold. 
The taxes paid by the petitioner last year represented .00546 
cents upon each kilowatt hour sold, and it is probably true that 
it has relatively more underground construction which must be 
taken into account in any comparison. On the other hand, mu- 
nicipal plants are required to retire 5 per cent of their invest- 
ment each year and to set aside 5 per cent for depreciation. 

[3] We think it obvious that the stockholders of the Edison 
Electric Illuminating Company of Boston cannot and should not 
hope for any material increase in dividends on the stock until 
its rates are brought into line with those of municipal plants, 
having regard for those factors which warrant a higher price to 
be charged by a private company. This we believe will not be 
brought about for some years to come. Nor is there any warrant 
for the present prices of the stock based on any theory that the 
reproduction value of the property is much as to entitle the 
company to a large increase in its earnings and its ability to 
thereby pay increased dividends. The plant investment of the 
company as of June 30, 1920, was $60,211,423.75. Its plant 
investment as of December 31, 1928, was $138,584,539.59. 
Thus, it is apparent that over $77,000,000, which is considerably 
more than half of the present plant investment, was incurred in 
the high level of prices, and as that part of the plant installed 
prior to June 30, 1920, will substantially disappear in a few 
years, there will then be comparatively little property left which 
was acquired at the low level of prices. As a consequence, the 
company, even under the so-called cost of reproduction theory, 
would not be entitled to earnings much in excess of what the 
company is obtaining at the present time. We think, therefore, 
that the investor in the petitioner’s stock has no assurance that 
the company will be able to increase its rate of dividends in the 
near future, or, in fact, that it will be able to maintain the in- 


creased rate of dividends recently voted. Thus, in our judgment. 
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the approval of the company’s proposal, at this time, would have 
little, if any, effect in causing a wider distribution of the stock 
among investors. Such as would occur would, in our opinion, be 
to the disadvantage of the investor. We do not think the change 
in the par value would materially assist present stockholders in 
taking up their rights to which they may be entitled in the future 
stock issues. This is so because the spread between the price at 
which the present stock sells on the Boston Stock Exchange and 
the price at which this Department is likely to require it to be 
sold would in all probability be such that stockholders would have 
no difficulty in financing the purchase of stock at the present par 
to which they would be entitled. 

[4] Another consideration leads us to the opinion that at the 
present time we ought not to approve of the company’s action in 
reducing the par value of its stock. The par value of the com- 
pany’s stock, plus premiums paid in thereon, results in an aver- 
age investment in the stock of this company of approximately 
$100 per share. Under the law this Department fixes the price 
at which the stock shall be sold, if in the judgment of the De- 
partment the company proposes to sell it at a price so low as to 
be inconsistent with the public interest. Heretofore the highest 
price at which we have authorized the issuance of this stock 
has been $215 a share. The higher the speculative price on the 
stock, the more embarrassment to this Department, as, if we fix a 
price higher than $215 a share, we are fixing a price much in 
excess of the real intrinsic value of the stock, and we are encour- 
aging a claim on the part of those who invest in the stock that 
dividends should be such as to give them a fair return upon the 
stock at the price which we set. For that reason we have not in 


the past set a price much in excess of what we believed the stock 


to be fairly worth. As we have pointed out, it is usual, upon 
the division of stock, that the spread between the speculative 
price and the intrinsic value is increased, and thus in dealing 
with the proper price at which such stock should be issued, the 
spread between the price at which it would be sold on the Boston 
Stock Exchange and the price at which this Department would 
require it to be sold, probably would be increased. This, we 
think, would be unfortunate, as it increases the speculative value 


of the rights and encourages people to puchase stock, relying 
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upon the fact that they will augment the deficiency in return on 
the stock by the price that they can obtain for the rights. This, 
in our judgment, is not in the public interest. 

No public interest will be served by the reduction of the par 
value of the stock at this time. On the other hand, it is likely to 
encourage the belief in the minds of many innocent people that it 
is the forerunner of substantial increases in dividends, with the 
consequent result of their investing in stock at a very high price, 
without their hopes being realized. Any attempt to change the 
par value of this stock, in our opinion, should be left until the 
selling price on the Boston Stock Exchange more nearly approxi- 
mates its real value. As a consequence, it is 

Ordered, That the change in the par value of the shares of the 
capital stock of The Edison Electric Illuminating Company of 
Boston be and hereby is disapproved, and the petition is denied. 





INDIANA PUBLIC SERVICE COMMISSION. 


RE LAPORTE COUNTY INDIANA TELEPHONE COM- 
PANY. 
[No. 9794.] 


Return — Expenses — Damage to equipment. 

1. A telephone utility will not be permitted to increase rates to 
provide for restoration of the lines and equipment after the same have 
been damaged by storm where the depreciation reserve, as shown by 
the books of the utility, is more than sufficient to meet the requirements 
of the emergency, p. 282. 

Depreciation — Maintenance of reserve fund — Telephones. 

2. The moneys collected by a telephone utility for depreciation 
reserve must by law be kept in a fund and any expenditures therefrom, 
if made, shall be made temporarily, p. 282. 

Depreciation — Expenditures — Funds — Telephones. 

3. A reasonably temporary period for the expenditure of moneys 
from the depreciation fund of a public utility is not to exceed one year, 
p. 234 

Security issues — Maintenance of reserve fund — Telephones. 
4. Where a depreciation fund is depleted by expenditures therefrom 
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for extensions and betterments actually made, the utility may be au- 
thorized to issue securities covering the amount of such expenditures 
for the purpose of reimbursing such depreciation fund to the extent of 
such expenditures, p. 284. 

Rates — Telephones — Increase because of additional tazes. 

5. Application for an increase of telephone rates on account of an 
increase in taxes to be paid by the utility in the future will be denied 
where it is not specifically shown that operating revenues are inadequate 
to meet the added requirement, p. 284. 


[July 26, 1929.] 


Petition of a telephone company for increased rates; rates 
adjusted. 

Appearances: Darrow, Rowley & Shields, by Earl Rowley and 
Lemuel Darrow, Laporte, for petitioners; K. D. Osborne, City 
Attorney, Laporte, M. J. Sallwasser, for Chamber of Commerce, 
Laporte, Ben C. Rees, for Farm Bureau, Laporte, for respond- 
ents. 


Singleton, Commissioner: On June 7, 1929, the Laporte 
County Indiana Telephone Company filed formal petition, as fol- 
lows: 

“Your petitioner, Laporte County Indiana Telephone Com- 
pany, would respectfully represent to this Honorable Commis- 
sion and shows to your Honorable Body: 

“First: That your petitioner is a corporation duly and legally 
organized and existing under the laws of the state of Indiana, 
a resident of Laporte county in the state of Indiana, and that 
such corporation is now and has been engaged in the installation, 
operation, and maintenance of a telephone system in the city of 
Laporte, Indiana, and furnishes service through its system and 
exchanges in Westville, LaCrosse, Rolling Prairie, Union Mills, 
Hanna, and Wanatah, in Laporte and Porter counties, Indiana, 
and that said company, petitioner herein, is operating under valu- 
ation and rates fixed by the Public Service Commission of In- 
diana. 

“Second: That your petitioner has heretofore and within the 
times fixed by your Honorable Commission, and by its succes- 
sors, filed schedules with the Commission showing all rates, tolls, 
and charges which were at such times in force and effect for all 


services performed by it for the general public in and contiguous 
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to the city of Laporte, and the towns heretofore mentioned in the 
county of Laporte, and all such schedules now in force and ef- 
fect are on file with vour Honorable Commission. 

“That your petitioner has maintained its property and pole 
lines and wires, and the same were in good operating condition 
up to and until the 2nd day of May, 1929. That your petitioner 
had on said 2nd day of Mav, 1929, some 760 odd miles of pole 
line in the county of Laporte and east portion of Porter county, 
which ineluded the main trunk and toll lines leading out of the 
city of Laporte; that in addition to maintaining and keeping in 
repair the pole lines vour petitioner installed some of the main 
trunk lines with new construction since the last hearing. 

“That on the 2nd day of May, 1929, there was over 200 miles 
of poles and practically all of the wires on the pole lines outside 
of the city of Laporte that were either destroyed or injured by 
an unusual storm of snow and sleet that destroyed the wires, 
broke off the cross arms and in many instances broke down the 
pole lines so that practically the entire county lines were put out 
of commission ; that in many instances the wires were in such a 
condition that the same could not be reused and practically all 
the wires will have to be replaced in order to give first-class serv- 
ice, as the heavy weight of the snow and sleet so stretched the 
wires, both iron and copper, that they will not withstand re- 
stretching and put in such a condition as will withstand future 
storms and sleets; that this condition existed over the entire 
county except in the city of Laporte, where the damage was 
slight owing to the fact that vour petitioner has put most of 
the main lines for service underground in conduits, and has spent 
over $108,000 since January 1, 1927, in this new construction, 
and if it had not been for the improved condition of the lines 
in the city of Laporte the loss to your petitioner would have been 
much greater. 

“That your petitioner does not know the exact amount of mon- 
ey that it will take to replace and reconstruct the lines in La- 
porte county and Porter county destroyed by the sleet and snow, 
but your petitioner has made a careful estimate of the cost and 
vour petitioner believes that the same cannot be done for less 


than $140,000. 
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“That your petitioner has temporarily put the telephones 
throughout the county in service by employing a large force of 
linemen, who have worked day and night reestablishing the serv- 
ice, and that your petitioner now states that 97 per cent of the 
service is in working order, by making temporary repairs; that 
your petitioner has had to pay extra for the extra time and labor 
of the workmen working overtime and Sundays and holidays, and 
that same has been very expensive to put the lines back tempora- 
rily in place. 

“That the revenues derived from the present rates will not 
take care of this extraordinary loss that has been caused by causes 
beyond the control of your petitioner, and the rates fixed will not 
derive to your petitioner any more than the amount necessary 
for the operation of the telephone system and pay the interest 
on the money invested, and that your petitioner will have to be 
relieved of reestablishing the lines destroyed by reason of the 
unusual and extraordinary storm that ensued on May 2, 1929; 
that your petitioner has made a careful calculation as to the tem- 
porary increase of rates necessary to meet the replacement of 
the property destroyed by the unusual conditions caused by the 
snow and sleet storm as aforesaid, over which your petitioner 
and this Commission had no control. 


“That your petitioner has prepared a schedule of rates now 
in force for service in the Laporte exchange and outside ex- 
changes in the county, which schedule is attached hereto and 
made a part of this petition and for identification is marked 
Exhibit “A.” 

“That your petitioner believes that it is absolutely necessary 
that there be put into force and effect a temporary rate beginning 
July 1, 1929, and continuing up to July 1, 1930, based upon the 
schedule which is filed herewith and made a part of this peti- 
tion and which is marked for identification Exhibit “B.” 

“That said work of rehabilitation of the pole lines and wires 
that were destroyed during said storm of May 2, 1929, can only 
be done during the summer and fall seasons on account of the 
bad condition of the rural roads during the late fall, winter, and 


spring, and that it will take your petitioner up to the 1st of 
P.U.R.1929E. 
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July, 1930, to reestablish said lines and put the same in proper 
condition. 

“That after said lines are reestablished and the cost thereof 
can then be determined and a rate fixed which will properly take 
care of the cost of maintenance and operation and provide for 
overhead expenses and fixed charges of maintenance and opera- 
tion and depreciation and obsolescence. 

“That the State Tax Board has also nearly doubled the fixed 
value for taxation of the property of petitioner for the year 1929, 
to be payable in 1930, which will amount to quite a large sum 
of money in excess of what has heretofore been paid, and which 
will have to be met through the rates to be fixed. 

“That your petitioner does not deem it advisable to increase 
the rates on business, residence, and rural business and residence 
lines in Hanna, LaCrosse, Union Mills, Wanatah, Rolling 
Prairie, and Westville exchanges, because of the fact that they 
are small exchanges having a limited number of subscribers, and 
that the toll rates will equalize the rate charged to the Laporte 
exchange. 

“Wherefore, your petitioner prays this Honorable Board to put 
an increase of 50 cents per subscriber on the Laporte exchange, 
not to include anything extra for auxiliary service such as ex- 
tension telephones, extra listings, P. B. X. boards, or sub-sta- 
tions from P. B. X. boards, but to include a toll rate between 
exchanges in the county of 10 cents from station to station and 
15 cents from person to person, said rate to go into effect July 
1, 1929, and to be effective up to and until July 1, 1930.” 

Said petition contained Exhibit “A,” which is not produced 
above; said exhibit setting forth the exchange rates for the sev- 
eral exchanges in the Laporte County Indiana Telephone Com- 
pany system. 

The petition was not verified. 

After due notice as required by law, public hearing was held 
in the superior court room in the court house, in Laporte, In- 
diana, July 15 and 16, 1929. 

Respondents offered motion and reasons for dismissal of the 
petition. Said motion was taken under advisement by the hear- 


ing Commissioner, to be submitted to the entire membership of 
P.U.R.1929E. 
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the Commission in conference, and evidence was heard as if said 
motion had not been offered. Motion to dismiss will be over- 
ruled and evidence offered will be considered by the Commission. 

Respondents offered motion requiring petitioner to make pe- 
tition more specific. This motion was overruled by the hearing 
Commissioner. 

Respondents offered answer and cross-petition of the Laporte 
County Farm Bureau. In this answer and cross-petition the city 
of Laporte and the Laporte Chamber of Commerce of Laporte, 
Indiana, joined, their participation being in formal written pe- 
tition. 

Petitioners filed formal objection to the filing of the cross- 
petition of Laporte County Farm Bureau. Evidence was heard 
on Farm Bureau’s cross-petition, to be considered according to 
its relevancy to this cause. Objection filed to the offer of the 
Farm Bureau is hereby overruled. [List of exhibits omitted. ] 

At the close of the hearing the Commission directed the peti- 
tioner to furnish as a part of Mr. E. L. Kline’s testimony in this 
cause in behalf of petitioner a statement showing the balance in 
the reserve for accrued depreciation, as set up on the books of 
the company, when the property was taken over by the Laporte 
County Indiana Telephone Company from the Laporte Tele- 
phone Company, together with the sums acerued for such re- 
serves by months and years, and together with charges against 
such reserve for withdrawals, for purposes of depreciation for 
the years 1927 and 1928, and for the six months ending June 
30, 1929. Such statement was furnished promptly by the peti- 
tioner and was accompanied by receipts from the three respond- 
ents represented in this cause, stating that copy had been re- 
ceived by each of them. Said statement is, therefore, a part of 
the evidence in this cause. 


The Evidence and The Issues. 


This cause will be determined upon all evidence offered in 
the hearing and found by the Commission to be relevant, as 
well as consistent with the statutes applicable to the issues in 
this cause. 

The question to be determined is whether emergency, increased 
P.U.R.1929E. 
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rates for exchange service within the Laporte exchange and for 
new toll rates applicable between all exchanges of the Laporte 
County Indiana Telephone Company’s property should be au- 
thorized to meet the requirements for rehabilitation of the prop- 
erty on account of damage by storm of May 2, 1929; or whether 
cost of such rehabilitation should be borne by reserves authorized 
and set up and by capital investment. 


Depreciation—Its Uses and The Law. 


The Shively-Spencer Public Utility Act provides: 

1—Acts 1925, Chapter 64, page 210, § 22 as amended— 

“Every public utility shall carry a separate, proper, and ade- 
quate depreciation account whenever the Commission, after in- 
vestigation, shall determine that such depreciation account rea- 
sonably can be required. The Commission, from time to time, 
shall ascertain and determine the proper and adequate rates of 
depreciation of the several classes of property of each public 
utility. The rates, tolls, and charges shall be such as will pro- 
vide the amounts required over and above the reasonable and 
necessary operating expenses, to maintain such property in an 
operating state of efficiency corresponding to the progress of the 
industry. Each public utility shall conform its depreciation 
accounts to such rates, so ascertained and determined by the Com- 
mission. The Commission shall make changes in such rates of 
depreciation, from time to time, as it may find necessary.” 

Section 25, as amended: 

“All money thus provided shall be set aside out of the earnings 
and carried in a separate depreciation fund. The money in this 
fund shall be applied first to depreciation expenses. Any bal- 
ance in the fund, not applied to depreciation expenses, may be 
invested by the publie utility or expended temporarily by it for 
new construction, extensions, or additions to its utility property. 
This fund shall be used for no other purpose. If invested, the 
income from the investment shall be carried into and become a 
part of the depreciation fund. Any balance, not applied to de- 
preciation expenses, shall always remain a part of the depre- 
ciation fund. In no event shall moneys, temporarily expended 


from this fund for new construction, extensions, or additions to 
P.U.R.1929E. 
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the property, be carried into or considered a part of the capital 
account of such public utility.” 

The Uniform System of Accounts for Telephone Companies, 
prescribed by the Public Service Commission of Indiana, and 
by the Interstate Commerce Commission, provides: 

“Depreciation of plant and equipment.—Telephone companies 
should include in operating expenses depreciation charges for 
the purpose of creating proper and adequate reserves to cover the 
expenses of depreciation currently accruing in the tangible fixed 
capital. By Expense of Depreciation is meant— 

(a) The losses suffered through the current lessening in value 
of tangible property from wear and tear (not covered by current 
repairs. ) 

(b) Obsolescence or inadequacy resulting from age, physical 
change, or supersession by reason of new inventions and discov- 
eries, changes in popular demand, or public requirements, and 

(c) Losses suffered through destruction of property by extra- 
ordinary casualties.” 

Paragraph 24, page 58, Uniform System of Accounts, supra, 


provides: 
“Extraordinary Casualties and Unanticipated Reconstruction. 


If so authorized, upon application to the Commission, the com- 
pany granted such authority may charge the amount named in 
the authorization to a suspense account for the purpose of dis- 
tributing over a limited period an extraordinary loss of such a 
nature that it cannot be anticipated by the exercise of reasonable 
prudence. Losses of this sort may be due to the requirement }) 
lawful authority or public necessity of improvements involving 
the abandonment of a considerable portion of plant and equip- 
ment before it has attained its normal life in service, or to an 
extraordinary casualty entirely unforeseen and unprovided for. 
The original cost of the property so abandoned or destroyed 
should be credited to the fixed capital accounts in which it was 
carried, and such portion of the cost as may be authorized by 
the Commission may be charged to the suspense account, the re- 
mainder of the cost, less any salvage, being charged out as elsc- 


where provided in case of retirements of property. The sus- 
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pense account so raised should be credited and account No. 609, 
“Extraordinary Depreciation,” debited monthly with such an 
amount as will through its regular application amortize the 
amount of the loss at the end of the period designated. 

“All ordinary casualties (those which occur with such fre- 
quency that the principles of insurance are applicable thereto) 
should be provided for through an insurance reserve maintained 
for such losses or be included in the provision for depreciation 
of plant and equipment.” 

Paragraph 21, same system of accounting, page 66, states: 

“Extraordinary repairs include: 

(c) Restoring the condition of property damaged by storms, 
floods, fire, or other casualties ; 

(d) Recovering salvage and removing retired or abandoned 
property in connection with above work.” 

“Extraordinary repairs should be provided for by adequate 
charges to depreciation.” 

When it is necessary substantially to reconstruct or to replace 
a major portion of any unit of property or any important sec- 
tion of a continuous structure, the cost should be handled through 
the capital accounts; that is, the cost of the property removed or 
replaced should be credited to the appropriate fixed capital ac- 
counts and the new property should be charged thereto. 

All repairs, whether ordinary or extraordinary, should be 
charged to the appropriate primary operating expense accounts. 
Extraordinary repairs for which a reserve has been provided 
should then be concurrently charged to account No. 102, “Re- 
serve for Accrued Depreciation Cr.,” and credited to account 
No. 611, “Repairs Charged to Reserves—Cr.” 

Reserve for accrued depreciation by the LaPorte Telephone 
Company predecessor of the LaPorte Indiana Telephone Com- 
pany, petitioner in this cause, showed a balance December 31, 
1926, of $192,878.91 (See Commission’s Audit 710-A-2). 

The LaPorte County Indiana Telephone Company, as succes- 
sor to the LaPorte Telephone Company, set up its books as of 
January 1, 1927, and on its books showed a balance in reserve 
for accrued depreciation as of January 1, 1927, of $160,621. 
(See Commission’s Audit 710-A-2). 

P.U.R.1929E. 
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Statement submitted by Mr. Kline, after hearing as requested 
by the Commission, concerning depreciation reserve, showed to- 
tals as follows: 










Balance to reserve, January 1, 1927 ..........e00. cocccccces $160,621.00 








Accruals during 1927, including journal entries and 
NIN oo kt oveccverscceccsasedessceescnca GEE 
Less charges during 1927 ............ eonseese ecee 39,376.34 17,334.76 








Balance in reserve December 31, 1927 ............ceeeees ‘.e++ $177,955.76 





Accruals during 1928, including journal entries and 
Se eee eee 
Less total charges during year ............-eee00- 14,552.26 18,086.58 













Balance in reserve December 31, 1928 ..........cccceeceeecee: $196,042.34 


Accruals during first six months of 1929 .......... $16,101.60 
Charges during first six months of 1929 ........... 6,410.80 9,620.80 









Balance in reserve June 30, 1929 ...cccccccccccccccccsccccces $LUD; (33-14 










Above statement shows that the net result of accruals for de- 
preciation during the thirty months ended June 30, 1929, less 
amounts used for purposes of depreciation, during that period 
is a balance unused for the period in the sum of $45,112.14. 
Mr. Kline’s testimony was that this money in balance was 
used for betterments and extensions; that he had no money in 
a fund as required by statute cited above. His testimony in this 
connection follows: 













Questions by Commissioner Singleton: 
. Have you kept a depreciation fund ? 

. Yes, sir, we have kept a book figure. 

. That isnotafund. Fund has money in it. 
. No fund. 

. You never have kept a depreciation fund ? 
. Never. 







rFOPOPO 











Questions by Mr. Salwasser: 
Q. There has been a steady increase in that right along, hasn’t 
there, accruals in the reserve? Take for instance the period 
from December 31, 1928, to May 31, this year, 1929, has there 
been any increase in that accrued depreciation reserve ? 

A. There has been, but there would not be if you had meney 
to replace your property as you should. 

Q. But you have been charging that, haven’t you? 
P.U.R.1929E. 
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A. Yes, but you understand that I have a perfect right to ask 
to issue securities and reimburse the treasury in case for that 
sum of money. 

Q. Oh, but you have taken you— 

A. (Interrupting) There is no money there. That money 
has all gone. 

Q. You have never established that fund there at all? 

A. No, there is no money there. That is just a book figure. 

Q. But it is a figure that its supposed to be used for that pur- 
pose, isn’t it? 

A. No, sir. 

Q. Hasn’t it been set aside out of earnings ? 

A. This has been set aside as a book figure. 

Q. Out of earnings ? 

A. Out of earnings. 

Q. Contributed to by the patrons of the, or the subscribers of 
the company ? 

A. That would be true as a book figure. No money there. 

Q. But you have spent it for something else, you say? you 
have never established that fund, consequently you have used 
it for something else, isn’t that a fact? 

A. Used it for betterments and used it for extensions and used 
it for replacements. 

Q. Bond interest ? 

A. No bond interest. 

Q. Haven’t you used it for that at all? 

A. No, sir. That can only be used in the plant. 

Q. You have used the entire amount then, the entire $45,000 
in betterments to plant? 

A. Betterments and extensions is correct. 

Section 122 of the Shively-Spencer Public Utility Act gives 
the Commission jurisdiction in the instant case. 

Section 124 of said act gives the Commission the power to 
enforce the provisions of said act and imposes upon the Com- 
mission the duty todo so. , 

The act requires the Commission to protect the interests of 
both the utility and the public, with equal care. 


[1, 2] Having considered the testimony in, and the law ap- 
P.U.R.1929E. 
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plicable to this cause, and being thereby duly advised, the Com- 
mission finds: 

1. That a snow storm on May 2, 1929, visited serious disaster 
upon petitioner’s telephone property. 

2. That many poles of petitioner’s plant were broken by the 
storm as a result of excessive weakness at the surface of the 
ground on account of decay. 

3. That much wire in petitioner’s plant was broken, twisted, 
and rendered unuseful by said storm and by the falling of poles 
that should have been replaced prior to the storm. 

4. That much of said wire should have been retired from 
service prior to the storm, the amount not being determinable at 
this time. 

5. That the amount of money collected, in rates for the fund 
provided by law for depreciation purposes, by this petitioner and 
by its predecessor, is more than sufficient to meet the require- 
ments of petitioner in the instant case. 

6. That money thus collected for depreciation must be kept in 
a fund and expended in the utility’s property only temporarily, 
if so expended. (See Order in Cause No. 3491, approved July 
26, 1918, P.U.R.1918F, 316, 331, as follows: 

“It is further ordered, that petitioner shall pay into a depre- 
ciation fund the moneys provided for depreciation, which fund 
shall be held separate and handled with proper accounting; that 
there shall be paid out of this fund all costs of meeting depre- 
ciation. Moneys accumulating in said fund should be invested, 
and if invested, such investments shall be made in government 
or other high grade listed securities which shall be held strictly 
in said fund and used for no other purposes, and which shall 
return to said fund not less than 4 per cent interest per annum; 
or petitioner may borrow from this fund for a period of not to 
excee| one year money to cover not more than 75 per cent of tie 
cost of new construction, extensions, or additions to the property 
—items properly chargeable to capital account—but, in such 
event, petitioner shall pledge to said fund its own notes or bonds 
bearing interest at the rate of not less than 4 per cent per annum, 
said interest to accrue to said fund. Such moneys so borrowed 


by petitioner shall be repaid in full within one year. In han- 
P.U.R.1929E. 
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dling said fund petitioner will be held strictly accountable for its 
safe investment, proper administration, and accounting. Saio 
accounting shall be double entry with the asset account designated 
‘Depreciation Fund,’ the liability account designated ‘Deprecia- 
tion Reserve.’ ” 

[3] 7. That a reasonable temporary period for such expendi- 
ture is not to exceed one year, as provided for a temporary loan 
by a utility. 

[4] 8. That securities may be issued for extensions and bet- 
terments actually made and actually paid for out of the treasury, 
and the funds belonging to the Depreciation Fund restored from 
the proceeds of the sale of such securities. 

9. That a part of the cost of restoring petitioner’s property is 
properly chargeable to capital account. 

10. That respondent’s motion to strike out witness Pyle’s esti- 
mates of cost to restore the damaged property should be sustained 
as to the dollar values of such estimates, because the witness 
admitted no original knowledge of the correctness of said sums. 

11. That respondent’s motion to dismiss the petition should 
be denied. 

12. That respondent’s motion to require petitioner to make 
petition more specific should be denied. 

13. That petitioner’s formal objection to answer and cross- 
complaint of respondents should be denied. 

[5] 14. That petitioner’s application for emergency rates on 
account of increase in taxes payable in 1930 should be dismissed, 
because it is not an emergency matter and because such applica- 
tion would necessitate specific showing that the operating rev- 
enues are inadequate to meet the added requirement. 

It is therefore ordered by the Public Service Commission of 
Indiana that the findings numbered one to fourteen inclusive, 
supra, be and the same are hereby found to be the Commission’s 
conclusions in this cause and are hereby made the Commission’s 
order in this cause, in the same effect as if fully set out in this 
order. 

It is further ordered that the petition in this cause be and the 
same is hereby dismissed. 


It is further ordered that petitioner, LaPorte County Indiana 
P.U.R.1929E. 
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Telephone Company, pay to the treasury of the state, through the 
secretary of this Commission, the sum of $121.13; expenses in- 
curred by the engineering department of this Commission in in- 
vestigations incident to this cause, and the further sum of 
$55.38 ; expenses occasioned by investigations made by the audit- 
ing department of the Commission, and the sum also, of $5.70 
publication expense of notice of hearing and filing of the peti- 
tion herein. 


McCardle, McIntosh, West, Commissioners, concur; Ellis, 
Commissioner, not participating. 





NEW YORK SUPREME COURT, SPECIAL TERM, MONROE 
COUNTY. 


NEW YORK STATE RAILWAYS 


Vv. 


MONROE CAB CORPORATION et al. 
(— Mise. —, 236 N. Y. Supp. 6.) 


Injunction — Obvious necessity for relief — Taxicib companies. 

1. A street railway company is not entitled to an injunction 
against a taxicab company operating in certain territory unless the 
right of the utility to such relief is plain from the undisputed facts, 
the burden of showing which is upon the street railway, p. 287. 


Automobiles — Regulation by common council. 

2. The common council of a city, acting as a legislative body by 
virtue of authority delegated by statute, may pass regulations with 
respect to the operation of motor vehicles offered to the public for hire, 
p. 288. 


Certificates — When required — Cut-rate taxicab. 
3. Taxicabs operating within a city on a flat rate of 35 cents for 
any number of passengers up to four were held not to be violating a 
law prohibiting the operation of transportation facilities for hire with- 
in the city at a rate of less than 15 cents for each passenger without a 
certificate of public convenience and necessity, p. 291. 


Monopoly and competition — Taxicabs and street railways. 

4. Taxicabs were held not to be operating in competition with a 
street railway company in view of the exclusive character and variable 
routeing of taxi service, p. 292. 

P.U.R.1929E. 








286 NEW YORK SUPREME COURT. 


Monopoly and competition — Taxicabs and street railways — Insuf- 
ficient affidavit. 

5. An affidavit by a street railway company alleging that taxi 
drivers were seen soliciting passengers was held too indefinite to war- 
rant a restraining order against the taxicab company where the names 
of the parties and other details were omitted, p. 292. 


[July 8, 1929.] 


Morton of a street railway for temporary injunction to re- 
strain a taxicab company; denied. 

Appearances: Harris, Beach & Matson, of Rochester, for 
plaintiff; Vincent J. Mulvey, of Rochester, for defendant Green 
Cab & Brokerage Co.; Charles E. Bostwick, of Rochester, for 
other defendants. 


Knapp, J.: An action has been commenced by New York 
State Railways, as plaintiff, against Monroe Cab Corporation and 
others, defendants, asking for a judgment of this court that all 
of the defendants, their officers, agents, servants, and employees, 
and all persons acting in aid of, or in conjunction with them, be 
permanently and perpetually enjoined from operating taxicabs 
in the city of Rochester, New York, until they have duly com- 
plied with all the provisions of law applicable to such operations. 

The plaintiff sets forth in its complaint, among other allega- 
tions, that it is a railroad corporation duly organized and exist- 
ing under the laws of the state of New York, and is a common 
carrier of property and passengers for hire, and that it has ob- 
tained the consents and necessary franchises of the local authori- 
ties, that it has procured a certificate of public convenience and 
necessity for the operation of its lines from the Public Service 
Commission of the state of New York, and that the plaintiff is 
operating its lines after compliance with all the laws of the state 
of New York regarding its operations. 

It alleges that the defendant Monroe Cab Corporation, and the 
defendant Green Cab & Brokerage Company, Inc., are each 
domestic corporations, and that thev are engaged as common car- 
riers of passengers for hire, in that they are operating several 
taxicabs in and about the streets of the city of Rochester, parallel- 


ing, in some cases, the lines of the plaintiff and in open competi- 
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tion therewith, and that these defendants are carrying passengers 
at a rate of fare of 15 cents for each passenger carried or for a 
lesser sum, without having procured the consent of the local au- 
thorities, and without having obtained from the Public Service 
Commission a certificate of public convenience and necessity, as 
provided by § 66 of the Transportation Corporation Law of this 
state. The other defendants in this action are mostly operators 
of certain taxicabs owned by the Monroe Cab Corporation or 
Green Cab & Brokerage Company, Inc. 

The complaint makes the usual allegations of irreparable in- 
jury, and that it cannot be adequately compensated in an action 
at law. Upon the summons and complaint of the plaintiff, to- 
gether with moving affidavits, the plaintiff has made this appli- 
cation to the court upon an order to show cause asking for a 
temporary injunction restraining the defendants, their servants 
and agents from operating the taxicabs therein referred to or any 
other taxicabs owned or operated by the defendants, or either of 
them, upon or along the streets of the city of Rochester, until the 
defendants have procured the necessary consents from the city, 
and also a certificate of public convenience and necessity from 
the Public Service Commission. While the moving papers allege 
that the defendants have not procured the necessary consents of 
the local authorities in the operation of taxicabs upon the streets 
of the city, such statements are denied by each of the defendants. 

The real question at issue here is as to whether or not the 
defendants Monroe Cab Corporation and Green Cab & Brokerage 
Co., Ine., are charging for the carrying of passengers a rate of 
15 cents or less, and thereby bringing themselves within the pro- 
visions of the Transportation Corporation Law, requiring a cer- 
tificate of public convenience and necessity before such taxicabs 
can be operated upon the streets of the city, and also as to wheth- 
er or not these defendants are operating their taxicabs as busses, 
omnibuses, or jitneys over a definite and prescribed route in com- 
petition with this plaintiff’s lines. 

[1] Plaintiff is not entitled to this injunction unless the right 
is plain from the undisputed facts. If the right depends upon an 


issue, which can only be decided upon a trial, an injunction 
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should not be granted. The burden of establishing the undisput- 
ed right is upon the plaintiff. Pine Hill-Kingston Bus Corp. v. 
Davis, 225 App. Div. 182, P.U.R.1929C, 655, 232 N. Y. Supp. 
536. 

The common council of the city of Rochester is authorized by 
the city charter to regulate, among other things, the operation 
and speed of all vehicles upon the public streets, highways and 
places within the city. Laws 1907, chap. 755, as amended by 
Laws 1921, Chap. 292. This provision of the charter empowers 
the city to determine the extent to which others may do business 
in and upon its streets. Browne v. New York, 241 N. Y. 96, 
149 N. E. 211; Campbell v. Quigley, 127 Misc. 261, 215 N. Y. 
Supp. 677. 

[2] I do not think it is open to question now but that the leg- 
islative body may properly pass regulations with respect to the 
operation of motor vehicles offered to the public for hire. People 
v. Martin, 203 App. Div. 423, 197 N. Y. Supp. 28. In People v. 
Rosenheimer, 209 N. Y. 115, 120, 102 N. E. 530, 46 L.R.A. 
(N.S.) 977, Ann. Cas. 1915A, 161, the court in the course of its 
opinion said: “The legislature might prohibit altogether the use 
of motor vehicles upon the highways or streets of the state.” 

The power that the legislature had has been delegated to the 
city of Rochester by the statute above referred to. The common 
council of the city has passed ordinances within the city, and has 
established rates of fare for motor cabs used as auto livery. Such 
rates of fare, so far as applicable to this question, are as follows: 

“For the first third of a mile or fraction thereof, not to exceed 
30 cents. 

“For each succeeding third of a mile or fraction thereof, not 
to exceed 10 cents. 

“For each passenger more than one for the entire trip, each 
not to exceed 20 cents. 

“For each four (4) minutes waiting time, not to exceed 10 
cents.” 

The moving papers do not disclose in what respect that these 
defendants have failed to comply with the ordinances of the city 


of Rochester. The defendants in their replying affidavits go into 
P.U.R.1929E. 
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the question in some detail setting forth what has been done to 
comply with the ordinances of the city, regarding the operation 
of their taxicabs. 

The defendants have the following schedule of rates for service 
performed by them in the operation of taxicabs over and along 
the streets of the city, to wit: 


«fp 


rates. 


“The rates of the Monroe Cab Corporation subject to the ordi- 
nances of the city of Rochester, the following are the rates of fare 
of the Monroe Cab Corporation of the city of Rochester. 

“1. Point to point two mile circle—35 cents. 

“2. Point to point three mile circle—45 cents. 

“3. Any point to point within the city limits, other than these, 
but outside of the three mile circle is 45 cents plus 25 cents per 
mile. 

“4. By the hour, $1.50 within the city limits. 

“Tn no event shall any of the above rates of fare exceed the 
maximum rate passed by the ordinances of the city of Rochester, 
which are as follows: 

“30 cents for first third of a mile. 

“10 cents for each third of a mile thereafter. 

“20 cents for each additional passenger over one for entire 
trip. 

“Each four minutes waiting not to exceed 10 cents. 

“Rates for auto livery cabs not to exceed 75 cents for each 
fifteen minutes for one or more persons, with the privilege of 
going from place to place and stopping and waiting as long and 
as often as required and permitted. 

“For the use of any such auto livery cab by the day, of not 
more than eight hours, not to exceed $20 and for each hour in 
excess of the eight hours, not to exceed $2.50, and for use of such 
cab by the week not more than six days, of not more than eight 
hours each, not to exceed $100. 

“All of the above rates are for one or four passengers, no extra 
charge being made for passengers in excess of one or less than 


five. 
P.U.R.1929E. 19 
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“Not more than four passengers are allowed per trip. 

“Upon any trip where there is more than one passenger, all 
the passengers must ride from point to point. An additional 
sum of 10 cents per stop will be charged for the stops. 

“All rates of fare are from point to point, and separate fares 
are not to be paid or accepted by drivers where more than one 
person rides on the same trip, the service being from point to 
point for one or four passengers. 

“The Monroe Cab Corporation allows none of its cabs to 
cruise. Any person wishing a cab, should call the office, Stone 
1180, and in ease of emergency, may hail a cab upon the street, 
but no cab is allowed to pick up passengers while that cab is on 
call to another party. 

“Out of town rates upon request. 

“Tn the event of any question or dispute, call Stone 1180 and 
ask for the manager.” 

The question of rates brings us, as has been said before, to 
the real question involved in this action. From an examination 
of the rates of the defendants, it will be observed that for a point 
to point service within the two-mile circle the rate is 35 cents 
and that that rate applies for the carrying of one or more passen- 
gers up to four. The plaintiff contends that this is a violation of 
§ 66 of the Transportation Corporation Law, in that the defend- 
ant is charging for the carrying of passengers in its taxicabs, a 
rate of fare of 15 cents or less for each passenger within the 
limits of the city, and in competition with the plaintiff. 

The position of the defendants is that they rent a taxicab for a 


point to point service, charging therefor a definite prescribed 
sum, as set forth in their schedule of rates, that for such sum 


they will carry one, two, three, or four persons, making the total 
charge for the point to point service, irrespective of the number 
of persons carried up to four, and making no definite charge for 
each person carried. 

Mr. Justice Brown in the case of Public Service Commission 
v. Hurtgan, 91 Mise. 432, P.U.R.1916A, 547, 550, 154 N. Y. 
Supp. 897, outlines the cases in which a license must be procured 


from the Public Service Commission, as follows: 
P.U.R.1929E. 
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“(a) A bus line; 

“(b) A stage route; 

“(¢) A motor vehicle line or route; 

“(d) A vehicle in connection with a bus line, a stage route, a 
motor vehicle line or route; 

“(e) A vehicle carrying passengers at a rate of fare of 15 
cents or less for each passenger within the limits of a city; 

“(f) A vehicle carrying passengers in competition with an- 
other common carrier which is required by law to obtain the con- 
sent of the local authorities of said city to operate over the streets 
thereof.” 

Under the above classification the plaintiff claims that the de- 
fendants in the operation of their taxicabs fall under subdivi- 
sions (e) and (f). 

[3] It is not claimed in the moving papers submitted upon 
this application that the defendants are operating an omnibus, 
a stage route, a bus line, nor a motor vehicle route, nor that in the 
operation of the defendants’ taxicabs that they are paralleling 
the lines of the railway of the plaintiff, except as may be neces- 
sary so to do in the point to point service rendered by the de- 
fendants, or either of them, a person hiring a taxicab of the 
defendants or either of them has a right to the exclusive use of 
that motor vehicle from the time the contract of hiring is made 
up to the time that the cab is discharged. If one person desires to 
be the sole passenger, it is within the privilege of the passenger 
to ride in the cab at the rates fixed by the defendants to any place 
within the city of Rochester. If it is within the two mile circle, 
such passenger pays for the service rendered the sum of 35 cents. 
At no place from the time of hiring to the time of discharge has 
any other person any rights to the use of that cab. The right 
to the exclusive use vests in the passenger. If, perchance, the 
passenger desires to invite one, two, or three to accompany him 
in the use of the cab from the point of hiring to the point of dis- 
charge, the defendants will carry them, and the rate is the same, 
to wit, within the two mile circle, the sum of 35 cents. The 
court is unable to agree with the claim of the plaintiff that if this 


is done that it amounts to a charge of 8} cents for each passen- 
P.U.R.1929F. 
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ger, assuming that four occupied the cab, and that the distance 
was within the two-mile circle. 

No specific charge in the illustration above quoted is made to 
the individual passenger in the cab, that he or she pay to the 
defendant for such service the sum of 8} cents for each individ- 
ual transportation. The charge is made for the use of the cab. 
It is wholly immaterial as to whether the four people in the cab 
make contributions among themselves as to the 35 cents to be 
paid or whether one person pays it entirely. The fact, never- 
theless, remains that the defendant, in the illustration cited, is 
receiving for the use of its cab and the particular service that it 
renders, the sum of 35 cents for the trip, and if that be true, 
it would seem not to be a violation of § 26 of the Transportation 
Corporation Law, and no certificate of public necessity would be 
required upon that ground alone. 


[4] The question also is presented as to whether or not the 
motor vehicles of the defendants are carrying passengers in com- 
petition with the plaintiff. The defendants’ cabs are not bound 
to any street, nor to any set or definite route. In some cases in 


carrying a passenger from the point of hiring to the point of des- 
tination, the route might parallel the tracks of the plaintiff. In 
other cases such service might be over streets of the city of Roch- 
ester in which the plaintiff had no tracks at all, or motor busses. 
As has been pointed out before, the service rendered by the de- 
fendants’ cabs is a point to point service from a point of hiring 
to a point of discharge, and that service includes the whole of the 
city of Rochester. Under these circumstances it would seem that 
it cannot be said that the defendants are operating a motor vehi- 
cle service in competition with the plaintiff, unless every method 
of transportation that might take place in the city for the carry- 
ing of passengers for hire would be in competition with the plain- 
tiff, and that has never yet been so held by the courts of this 
state. 

[5] Some of the moving affidavits show that taxicabs of Mon 
roe Cab Corporation were seen soliciting passengers at or near 
University avenue and Culver road loop, and the inference to be 


drawn from these affidavits is that these taxicabs were acting as 
P.U.R.1929E. 
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jitneys in competition with the plaintiff’s line. Nothing specific 
is given in these affidavits as to who the persons were making 


the solicitation, their names, or the circumstances. The defend- 
ants in their affidavits deny that solicitation of passengers has 
taken place in the city of Rochester, and the owners of the two 
cab corporations defendant state that no such solicitation is per- 
mitted. The moving papers are so indefinite upon this branch 
of the case that the court is unable to grant a restraining order. 
If sufficient evidence can be procured showing such solicitation 
and the carrying of passengers in competition with the plaintiff 
over a definite route, or other acts violative of § 66 of the Trans- 
portation Corporation Law, a further application may be made, 
restraining the defendants or any of them pending the trial of 
this action from the commission of such illegal acts. 

The motion for an injunction is denied, with $10 costs to abide 
the event. 





MISSOURI SUPREME COURT, DIVISION NUMBER ONE. 


ROGERS IRON WORKS, INCORPORATED 


v. 


PUBLIC SERVICE COMMISSION OF MISSOURI et al. 
[No. 29,465.] 
(— Mo. —, — 8. W. (2d) —.) 


Service — Duty to serve — Competitive plant — Water. 

1. A manufacturing plant which has stepped aside from its status 
as a member of the consuming public and has attempted to engage 
in selling water in competition with a utility is thereupon no longer 
a member of the consuming public which the utility is under obligation 
to serve, p. 294. 


Service — Duty to serve — Service to competitor — Fire protection. 

2. A water company is not obliged to continue general service to a 

competitor for the purpose of fire protection where the company offers 
P.U.R.1929E. 
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a distinct service for such emergency for which the competitor has not 
applied, p. 299. 


{June 7, 1929.] 


Apprat by a manufacturing plant from an order of the Public 
Service Commission dismissing a complaint against the failure 
of a water utility to render it service; order of the Commission 
and lower circuit court affirmed. 


Frank, Judge: This case originated before the Public Service 
Commission by appellant filing a complaint against the Joplin 
Water Works Company praying for an order of the Commission 
requiring said water company to restore to appellant certain 
water service which it had theretofore been receiving but which 
had been discontinued by said water company. After a hearing, 
the Commission dismissed appellant’s complaint. [P.U.R. 
1928E, 260.] On review the circuit court affirmed the order of 
the Commission and complainant appealed. 


[1] The Joplin Water Works Company is a public service 


corporation located in the city of Joplin and engaged in the 
business of furnishing water to consumers in said city. The 
appellant, Rogers Iron Works, Inc., is a corporation located in 
the city of Joplin and engaged in the manufacture of mining 
machinery and equipment and has in its employ from one to two 
hundred men. Its plant occupies an entire block of ground. In 
the prosecution of its business it uses daily about thirty thousand 
gallons of water. Appellant has on its premises a well about one 
thousand feet deep, which is equipped with a deep well pump. 
Water is pumped from this deep well into a standpipe which 
holds about seventy-six thousand gallons. From this standpipe 
water is conveyed by means of pipes to various places in appel- 
lant’s plant where and when it is needed in the prosecution of the 
work in said plant, or for fire protection on the inside of the 
building and for the comfort and safety of the employees work- 
ing therein. In addition to the thirty thousand gallons used 
daily by appellant, it sells to the Frisco Railroad about eighty 
thousand gallons per day and also supplies twelve dwelling houses 


with water for domestic purposes. The railroad and the dwelling 
P.U.R.1929E. 
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houses are not located on appellant’s premises and are not used 
by it in the prosecution of its business, but are independent water 
users, and although located along the Joplin Water Works Com- 
pany’s mains and within easy access thereto, appellant supplies 
them with water and collects a fee therefor. Appellant’s deep 
well furnishes it an adequate supply of water except when its 
pump is out of order. The capacity of the well is 125 gallons 
per minute and the pumping capacity is three and one-half mil- 
lion gallons per month. The Joplin Water Works Company’s 
mains were connected through a 2-inch meter with the pipes and 
mains of appellant’s water system for the purpose of supplying 
appellant with water in case of a breakdown of appellant’s deep 
well pump or any other emergency rendering it impossible for 
appellant to get its water supply from its own deep well. This 
connection had been maintained for several years prior to the 
institution of this suit. 

In September, 1927, the Water Works Company disconnected 
the 2-inch meter and installed in its stead a five-eighths inch 
meter. This proceeding was instituted to compel the water com- 
pany to reinstall the 2-inch meter. 


The question for determination is whether or not the re- 


spondent Water Works Company should be forced to furnish a 
Pp pany 


breakdown water service to a competitor. There is no question 
but what appellant must be regarded as a competitor of the 
Water Works Company. The evidence shows that appellant had 
been selling water to the Frisco Railroad Company for a number 
of years at 9 cents per thousand gallons. In 1927, when its con- 
tract with the railroad was about to expire, the water company 
opened negotiations with the railroad company with a view of 
obtaining a contract to sell it water in the future. The railroad 
company concluded to terminate its contract with appellant, and 
buy its water from the water company at 8 cents per thousand 
gallons and so notified appellant and the water company. When 
appellant received notice of the cancellation of its contract with 
the railroad, it then offered to furnish the railroad with its water 
supply at 7 cents per thousand gallons and thus retained the 
P.U.R.1929E. 





296 MISSOURI SUPREME COURT. 


business and continued to sell water to the railroad. In addition 
to this, it supplied twelve dwelling houses with water for domes- 
tic use. 

What appellant asks in this case is that the water company 
be compelled to connect its water system with that of appellant’s 
so that in case of a breakdown or other emergency in appellant’s 
plant rendering it impossible for appellant to get its water sup- 
ply from its own deep well, the water company will be in a posi- 
tion to furnish it water until the breakdown is repaired or the 
emergency removed, thus enabling appellant to keep its contract 
with its customers and furnish them water during such emer- 
gency, as well as obtaining water necessary to the operation of 
its manufacturing plant during said time. It may be that ap- 
pellant would be entitled to the connection asked for in order to 
get water necessary to the operation of its manufacturing plant 
during an emergency, but when it is selling water in competition 
with the water company, to customers in the franchise territory 
of the water company, a different question is presented. This 
exact question was decided in People ex rel. New York Edison 
Co. v. Public Service Commission, 191 App. Div. 237, P.U.R. 
1920C, 526, 533, 181 N. Y. Supp. 259. In that case, Acker et 


al. a partnership, had a private electric generating plant from 


which it supplied itself and its tenants with electric current. It 
also sold electricity to other customers in the same block. The 
Public Service Commission ordered relator to furnish said part- 
nership a breakdown service. On review, the order of the Com- 
mission was reversed. In disposing of the case the court said: 

“Whether or not the petitioner is an electrical corporation 
coming within the supervision of the Public Service Commis- 
sion, it is perfectly clear that the statute intended to make a dis- 
tinction between those corporations which were manufacturing 
gas or electricity for their own purposes, or the purposes of their 
tenants, and those who went further and assumed to sell their 
gas or electricity to outsiders. The main significance of that dis- 
tinction would seem to be that, while it is engaged in selling elec- 


tricity to outsiders other than its own tenants, it has not the 
P.U.R.1929E. 
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rights of the public to demand service upon payment of the legal 
rates, but it has only the rights that one public service corpora- 
tion has as against another, which secms to be settled by the au- 
thorities cited, and does not include the right to demand service 
of a competing company for the purpose of enabling the peti- 
tioner to undersell that competing company and take away its 
customers.” 

A somewhat similar question was before this court in Home 
Teleph. Co. v. Sarcoxie Light & Teleph. Co. 236 Mo. 114, 137, 
139 S. W. 108. It was there contended that one telephone com- 
pany had a lawful right to force physical connection of its lines 
with the lines of another company for its own private business. 
In disposing of the contention there made, we said, 


“To hold that the Kinloch Company could have built its lines 
from the east to the city of St. Louis and then under our laws 
could have compelled a physical connection with the Bell Com- 
pany lines, and used the same for forwarding their own business, 
to my mind is preposterous. It would be a virtual confiscation 
of property rights. Corporations are separate entities, and as 


such are only entitled under our statutes to the same rights as an 
individual. This right is to be treated as the general public is 
treated, and not otherwise. Each and every individual] cannot 
build independent phone lines and compel a phone company to 
connect them with the switchboard. Competing companies have 
no greater rights. But, in addition to all this, the contention of 
defendant, if sustained, would not encourage competition, but 
rather retard it.” 

In the instant case, it was the duty of the water company, as 
a publie service corporation to supply water to all members of the 
general public in the city of Joplin, at the lawful rate and in 
accordance with the terms of its franchise and the ordinance 
under which it operates. If appellant were demanding a water 
service sufficient for the operation of its manufacturing plant, it, 
as a member of the general public, would be entitled to such 
service. On the other hand, when appellant steps aside and 


essays to engage in selling water to members of the general pub- 
P.U.R.1929E. 
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lic in competition with the water company, it will not, in-such 
capacity, be regarded as a member of the general public but as a 
competitor of the water company, and its rights in the premises 
must be measured by the law which determines the rights of one 


public service corporation against another, and not by the law 
which fixed the rights of a member of the general public against 
a public service corporation. Speaking to a kindred question in 
Evansville & H. Traction Co. vy. Henderson Bridge Co. 134 Fed. 
973, 978, the court said, 

“One water company, or one telephone company, or one tele- 
graph company, or one street railway company, or one railroad 
company while bound appropriately to serve the general public, 
cannot, unless under express statutory enactment, and by due 
process of law thereunder, be compelled to give its property to 
the uses and benefits of a rival except by some form of con- 
demnation. The rival is not ordinarily to be included in the 
term ‘general public.’ ” 

When appellant sold water to the railroad and to individuals, 
it Was carrying out its own private contract with its customers. 
[t would not accord with reason or justice to say that the water 
company must furnish water to appellant, a competing company, 
to enable it to perform its own private contract, and we decline 
to so hold. This conclusion disposes of appellant’s contention 
that the unwarranted and unlawful act of the water company in 
disconnecting the two inch meter deprived it of property rights 
and amounted to the taking of property without due process of 
law. Appellant never had a lawful right to the service it is now 
demanding, therefore the act of the water company in discon- 
tinuing such service was neither unwarranted nor unlawful. 
Such service, if granted, would be a special privilege, unfair and 
discriminatory. The continued enjoyment of a special privilege 
does not ripen into a right where, as here, such special privilege 
is unfair and discriminatory. (St. Johnsbury v. New England 
Teleph. & Teleg. Co. (Vt.) P.U.R.1923C, 365, 373.) 

Contention is made that appellant is not a public service cor- 
P.U.R.1929F. 
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poration and that the sale of surplus water by a private corpora- 
tion is not subject to the police power of the state. 

We are not concerned whether appellant is a public service or 
a private corporation, because in either event the water company 
would not be compelled to furnish it with water for resale to 
enable it to fulfill its own private contract to furnish its cus- 
tomers with water. (Authorities supra.) 

[2] It is contended that the five-eighths inch meter which the 
water company installed instead of the 2-imch meter does not fur- 
nish a sufficient water supply to protect appellant’s property in 
case of fire. There is evidence to that effect. On the other hand 
there is evidence that the water company, on application fur- 
nishes a service designed for protection against fire hazard. 
Such a service is separate and distinct from the service for 
domestic or industrial use. Appellant never applied for this 
service, and is, therefore, in no position to contend that the five- 
eighths inch meter service which was furnished for industrial 
use is not sufficient in case of a fire hazard. 

The authorities cited by appellant in support of its contentions 
were decided on facts essentially different from the facts in this 
case and for that reason they are not of controlling influence here. 

The judgment of the trial court was correct and should be 
affirmed. It is so ordered. 


All concur. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE 
STATE DIVISION, PUBLIC SERVICE COMMISSION, 


NIAGARA, LOCKPORT & ONTARIO POWER COMPANY 
v. 
CITY OF JAMESTOWN. 


[Case No. 5071.] 


Municipal plants — Commission jurisdiction. 
1. The Public Service Commission Law provides that every munic- 


P.U.R.1929E, 
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ipality engaged in operating an electric plant shall furnish safe and 
adequate service at just and reasonable charges without unjust and 
unreasonable discrimination, and shall be subject to the general super- 
vision and control of the Commission, p. 301. 


Statutes — Priority — Assumption of repeal. 

2. A city charter substantially re-enacting in 1923 provisions con- 
tained in a previous charter effective prior to 1907, which was the 
effective date of the Public Service Commission Law, was held, even if 
conflicting in character, not to operate as a repeal of the latter statute, 
p. 302. 


Commissions — Statutory jurisdiction — Effect of city charters. 

3. A city charter setting up municipal authority to contro] matters 
connected with electric service within certain corporate limits was held 
not to interfere with the Public Service Commission in the exercise of 
the powers delegated to it by the legislature in connection with such 
matters, p. 302. 


Rates — Commission jurisdiction — Municipal plants. 

4. The Commission has jurisdiction to prescribe for municipal 
plants a maximum rate only, and no power appears to have been lodged 
in the Commission to enforce the collection of maximum charges or to 
prohibit the city from making lower rates effective, p. 303. 


[June 5, 1929.] 


Comp.aint by a private utility against rates of a municipal 
plant; complaint dismissed. 


Pooley, Commissioner: The Board of Public Utilities of the 
city of Jamestown, which operates a municipal electric plant 
and furnishes electric service generally in said city, has submit- 
ted to the Commission and desires to file a new schedule of rates 
for electric service, effecting a general reduction in the rates now 
charged. 


The Niagara, Lockport & Ontario Power Compaiy, which also 
furnishes electric service in said city, has filed a protest against 
such proposed new schedule and in connection therewith, and as 
the ground upon which such protest is based, it calls attention to 
§ 123 of the charter of the city of Jamestown, which, in part, 
is as follows: 

“Tt shall establish a schedule of rates or charges to be not less 
than cost at places of delivery, for the use and consumption of 


water, electricity, and other public utility services, to be paid 
P.U.R.1929E. 
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at such times as the Board may prescribe by the consumers there- 
of, and may, from time to time, either modify, increase, or dimi- 
nish such rents, rates, or charges, not, however, below cost.” 

The company alleges that various elements of actual cost are 
not charged to or borne by the municipal lighting plant, includ- 
ing the rental value of executive, engineering, bookkeeping, and 
collecting offices, and the cleaning, heating, and maintenance 
thereof ; the cost of collecting and receipting for payment of bills; 
legal services performed by the corporation counsel and his as- 
sistants; solicitation of business by officers and employees of 
other departments of the city government; police and fire pro- 
tection; executive services; and taxes and return on the fair 
value of the property used and useful in the municipal electric 
service. It contends that both the existing and proposed tariffs 
provide for rates which are less than cost at places of delivery, 
and, therefore, that both the present and proposed schedules and 
rates are in violation of the provision of the charter above quoted. 

The city, however, insists that even if the proposed rates are 
less than cost, the matter is one which is not within the jurisdic- 
tion of this Commission. It also contends that the charter of 
the city of Jamestown constitutes a special act of the legislature, 
and having been enacted at a date subsequent to the enactment 
of the Public Service Commission Law, must be deemed to have 
repealed such general law in so far as concerns the regulation of 
rates charged by the city for electricity. 

[1] The Public Service Commission Law provides that every 
municipality engaged in operating an electric plant shall fur- 
nish and provide safe and adequate service at just and reason- 


able charges, and unjust discrimination and unreasonable pref- 


erences are prohibited. By its provisions the Commission is giv- 
en general supervision over the affairs of municipal electric 
plants. It is empowered to examine and investigate the methods 
employed by municipalities in the generation and distribution 
of electricity and to order such reasonable improvements as will 
best promote the public interest. It is authorized to prescribe 


uniform methods of keeping accounts, records, and books; to re- 
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quire the filing of rate schedules and annual reports; to examine 
plants and investigate rates and charges; and to prescribe just 
and reasonable rates, charges, and classifications. 

[2] None of the provisions of the Public Service Commission 
Law were repealed by the charter of the city of Jamestown. The 
two statutes are not in conflict. Furthermore, if there were any 
such conflict, the conclusion would hardly be justified that any 
part of the Public Service Commission Law was repealed by the 
1923 charter of the city of Jamestown, for the provisions of this 
charter with respect of rates appear to be a substantial re-enact- 
ment of similar provisions contained in a previous charter which 
became effective prior to July 1, 1907, when the original Public 
Service Commission Law became effective. In such circum- 
stances it appears that the provisions of the 1923 charter with 
reference to rates should be construed as a continuation of the 
provisions of the prior charter, modified or amended according 
to the language used, and not as a new enactment. (General 
Construction Law, § 95.) 

Since the 1907 charter antedated the. Public Service Commis- 
sion Law, the argument might plausibly be made that if any 
question of repeal were involved, it would not be a repeal of any 
part of the general law, but apply rather to the charter. 

[3] But there is no necessary conflict between any two of 
these statutes. All that was intended by § 123 of the 1923 
charter, and the corresponding section of the 1907 charter, was 
to set up a municipal authority which should have control over 
matters connected with the electric service in the city of James- 
town and to prescribe the limits within which such municipal 
authority could properly function. There is nothing which in- 
terferes with the Public Service Commission in the exercise of 


the powers delegated by the legislature in connection with such 


matters. 

The city calls attention to the fact that in a case involving 
the determination of just and reasonable rates the authority of 
the Commission seems to be limited to the fixation of maximum 
rates which may be charged by a municipality furnishing elec- 
P.U.R.1929E. 
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tric service. This contention appears to be conceded by the Niag- 
ara, Lockport & Ontario Power Company, which, however, con- 
tends that under subdivision 5 of § 66 of the Public Service 
Commission Law, the Commission has jurisdiction when the 
rates charged or proposed to be charged by the city are less than 
cost. Subdivision 5, § 66, of the Public Service Commission 
Law, provides: 


“The Commission shall . . . 

“5. Examine all persons, corporations, and municipalities un- 
der its supervision and keep informed as to the methods, prac- 
tices, regulations, and property employed by them in the trans- 
action of their business. Whenever the Commission shall be of 
opinion, after a hearing had upon its own motion or upon com- 
plaint, that the rates, charges, or classifications or the acts or 


regulations of any such person, corporation, or municipality are 
unjust, unreasonable, unjustly discriminatory, or unduly prefer- 
ential or in anywise in violation of any provision of law, the 
Commission shall determine and prescribe in the manner pro- 
vided by and subject to the provisions of § 72 of this chapter the 
just and reasonable rates, charges, and classifications thereafter 
to be in force for the service to be furnished notwithstanding that 
a higher or lower rate or charge has heretofore been prescribed 
by general or special statute, contract, grant, franchise condition, 
consent, or other agreement, and the just and reasonable acts and 
regulations to be done and observed; and whenever the Com- 
mission shall be of opinion, after a hearing had upon its own 
motion or upon complaint, that the property, equipment, or ap- 
pliances of any such person, corporation, or municipality, are 
unsafe, inefficient, or inadequate, the Commission shall deter- 
mine and prescribe the safe, efficient, and adequate property, 
equipment, and appliances thereafter to be used, maintained, and 
operated for the security and accommodation of the publie and 
in compliance with the provisions of law and of their franchises 
and charters.” 

[4] It is the contention of the company that the rates charged 


and proposed to be charged by the city, being less than cost, con- 
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stitute a violation of § 123 of the city charter and are, therefore, 
in violation of a provision of law within the meaning of subdivi- 
sion 5, § 66, above quoted, and hence that the Commission has 
jurisdiction to investigate and prescribe just and reasonable rates. 
Such argument, however, overlooks the fact that it is not every 
violation of law over which the Public Service Commission has 
jurisdiction. (People ex rel. New York, N. H. & H. R. Co. v. 
Willcox, 200 N. Y. 423, 94 N. E. 212.) 

While it is probable that the “violation of law” asserted in 
this case does not come within the purview of the general law 
above quoted, it is unnecessary to decide that question here, for 
even if the Commission should, after an investigation, determine 
that the rates charged or proposed to be charged by the city, in 
effect violate the provisions of the charter and, therefore, con- 


stitute a violation of a provision of law, any substitute rate or 
charge prescribed by the Commission as just and reasonable 
thereafter to be charged, would, under § 72, Public Service Com- 
mission Law, be maximum only, and no power appears to have 


been lodged in the Commission to enforce the collection of maxi- 
mum charges or to prohibit action by the city making lower rates 
effective. It would seem, in these circumstances, that the ques- 
tion might better be determined in an appropriate taxpayer’s 
action. 

The protest filed herein will, therefore, be dismissed. 


All coneur. 
P.U.R.1929E. 








